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13. Are there any particular rules that apply in
relation to the use of post-termination restrictive
covenants for employees in the financial services
sector?

Belgium
Author: Nicolas Simon

There are no specific rules for the financial services sector, except that they cannot have an effect that
does not respect the caps for remuneration (see question 7).

 

Last updated on 16/04/2024

Brazil
Author: Caio Medici Madureira , Rodrigo Souza Macedo , Ângelo Antonio Cabral , Rebeca Bispo Bastos

Yes, restrictive covenants are possible for financial service employees. However, restrictions on work in
other companies in the sector (non-competition) must be paid for less than 24 months. These criteria are
not provided for by law, but were constructed by Brazilian courts when adjudicating on this issue.

Last updated on 16/04/2024

France
Author: Béatrice Pola

Three specific clauses are potentially relevant to employees in the financial services sector.
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Firstly, regarding the confidentiality clause, employees in the financial services sector are bound to respect
professional and banking secrecy.

More specifically, article 25 of Section III of Chapter 4 of Title II of Book 1 of the national collective
agreement for financial companies of 22 November 1968, provides that all staff members are bound by
professional secrecy within the company and towards third parties. Employees may not knowingly pass on
to another company information specific to their employer or previous employer.

Article 24 of Chapter 3 of Title III of the national collective bargaining agreement for bank employees of 10
January 2000 codifies the absolute respect of professional secrecy.

Article 44 of Chapter 2 of Title IV of the national collective bargaining agreement for the financial markets
of 11 June 2010 states that the employee must comply specifically with the rules of conduct regarding
professional secrecy, both within the company and concerning third parties.

Confidentiality clauses can also be concluded between the employee and his or her employer, to reinforce
the obligation of confidentiality.

In principle, a confidentiality clause allows for the protection of certain information exchanged during the
contract and can be enforced after the termination of the employment contract if it is not perpetual. In this
case, it is quite conceivable to contractualise such an obligation for employees in the financial services
sector because of their functions, which by their very nature require discretion.

The law already states that anyone who uses or discloses confidential information obtained in the course of
negotiations without authorisation is liable. Case law has addressed the issue of confidentiality clauses by
ruling that an employee not executing this clause after his or her departure makes him or her liable for the
resulting damage, without the employer having to prove gross negligence. The clause may be accompanied
by a pecuniary sanction, which may be altered by the judge if it is lenient or excessive.

This clause in no way imposes a non-compete obligation and, therefore, does not entitle the employee to
financial compensation.

In practice, it is complex to ensure compliance with this clause; however, the more specific the clause, the
more effective it is.

Secondly, a non-compete clause allows an employer to limit an employee's professional activity at the end
of an employment contract to prevent that employee from working for a competing company.

Despite the specificity of the activities of the financial sector, it seems that the common law of
noncompetition clauses applies.

Thus, such a clause may be provided for by a collective agreement, in which case it is a conventional non-
compete obligation. To be enforceable, the employee must have been informed of the existence of the
applicable collective agreement. In this case, article 35 of Chapter I of Title IV of the national collective
bargaining agreement for financial markets of 11 June 2010 provides for a non-compete obligation.

The non-compete clause is, in the majority of cases, contractual (ie, present in the employee’s employment
contract). To be valid, this clause must meet various cumulative conditions to be compatible with the
principle of freedom to work.

It must be essential to the protection of the legitimate interests of the company, limited in time and space,
take into account the specificities of the employee's job, and include an obligation for the employer to pay
the employee meaningful financial compensation. All these conditions are cumulative, and the employer
cannot unilaterally extend the scope of the clause, otherwise it is null and void. Given the specificity of the
activity of companies in the financial services sector, the condition of protection of the legitimate interests
of the company would be met. However, taking into account the specificities of the employee's job may
undermine such a clause if it is proven that his or her training and experience would prevent him or her
from finding a job. The company's interest in imposing a noncompete clause must therefore be
demonstrated.

The judge may restrict the application of the non-compete clause by limiting its effect in time, space or



other terms when it does not allow the employee to engage in an activity consistent with his or her training
and experience. However, the scope of application of the clause cannot be reduced by the judge if only the
nullity of the clause has been invoked by the employee. If the non-compete clause is not enforced, the
employer may take summary proceedings against the former employee who does not respect it, and also
against the employee's new employer if they were hired with full knowledge of the facts, or if they continue
to be employed after learning of the clause.

The employer may waive the clause if this is explicit and results from an unequivocal will. In the specific
case of contractual termination, the employer who wishes to waive the clause must do so no later than the
termination date set in the agreement.

Finally, concerning the non-solicitation clause, such a clause can be concluded between two companies
through a commercial contract. These companies mutually prohibit each other from hiring their respective
employees. Therefore, this clause is distinct from a non-compete clause and does not meet its conditions of
validity. However, it must be proportionate to the legitimate interests to be protected given the purpose of
the contract.

Last updated on 16/04/2024

Germany
Author: Till Heimann , Anne-Kathrin Bertke , Marina Christine Csizmadia

Post-contractual non-compete obligations will typically only be binding when a severance payment is
agreed upon that amounts to at least 50% of the pro-rated annual remuneration that the employee
received before the obligation comes into force). It is advisable to regularly review for which roles such
arrangements are agreed upon as they can be costly, and a unilateral waiver does not automatically
eliminate the obligation to pay compensation, only if sufficient advance notice is given.

In the financial services sector, the severance payment for non-competition covenants is considered
variable remuneration and subject to the same regulatory compensation rules (for example, section 5
paragraph 6 sentence 1 IVV, section 6 paragraph 4 No. 2 Investment Firm Remuneration Ordinance).
However, severance payments do not have to be factored into the ratio of variable to fixed remuneration
according to section 25a paragraph 5 sentences 2 to 5 KWG if, subject to section 74 paragraph 2 of the
German Commercial Code, the payments do not exceed the total fixed remuneration originally owed.

Last updated on 16/04/2024

Hong Kong
Author: Charles Mo , Joanne Mok

There are no particular rules that apply concerning the use of post-termination restrictive covenants for
employees in the financial services sector. The rules concerning post-termination restrictive covenants are
governed by common law principles in which they will only be enforced if the restriction is necessary for
the protection of the employer’s legitimate business interest and is reasonable in scope and duration.
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India
Author: Vikram Shroff
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Post-termination non-competes are not enforceable, as they are treated as a restraint of trade. Courts have
given prevalence to the livelihood of the employee over the employer’s interests. However, a reasonable
non-solicit restriction may be enforceable in India.[1]

Employees in financial services are also bound by post-employment (for both resignation and retirement)
obligations.[2] RBI employees[3] who cease to be in service should not accept or undertake “commercial
employment”[4] for one year from the date on which they cease to be in service without the prior approval
of the concerned authority. For SEBI employees[5], the cooling-off period is also one year. “Commercial
employment”[6] broadly includes employment in any company or setting up their own practice without
having professional qualifications and relying only on official experience. Such engagement may bestow an
unfair advantage upon clients by virtue of the ex-employees’ prior experience at the organisation. The
grant of prior approval by the concerned authority is dependent on whether there is any ensuing conflict of
interest from such engagement.

[1] Employment Contracts in India: Enforceability of Restrictive Covenants, available at
<https://www.nishithdesai.com/fileadmin/user_upload/pdfs/Research%20Papers/Employment_Contracts_in_I
ndia.pdf>

[2] Section 55, SEBI (Employees’ Service) Regulations 2001.

[3] General Administration Manual, RBI, available at
<https://rbidocs.rbi.org.in/rdocs/content/pdfs/71073.pdf>

[4] Section 2, Regulation 37A, RBI Staff Regulations, 1948.

[5] Section 55(3), SEBI (Employees’ Service) Regulations 2001.

[6] Section 55(2), SEBI (Employees’ Service) Regulations 2001; Section 2, Regulation 37A, RBI Staff
Regulations, 1948.

Last updated on 16/04/2024

Ireland
Author: Karen Killalea , Ciara Ni Longaigh

No there are no bespoke rules that apply. Post termination restrictions in Ireland are void as being in
restraint of trade unless it can be shown that the restrictions are necessary to protect an employer's
legitimate proprietary interest and they are proportionate and reasonable in their scope and duration to
achieve that protection[i].
[i] Law as of 15 April 2024

 

Last updated on 24/04/2024

Isle of Man
Author: Katherine Sheerin , Lindsey Bermingham , Kirsten Porter , Emily Johnson

The IoM FSA does not regulate the use of post-termination restrictive covenants for employees in the
financial services sector. Post-termination restrictive covenants will be a matter of contract and will
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typically include non-compete, non-solicitation and non-dealing restrictions. These are subject to the same
common law rules on interpretation and enforceability as in any other sector. Restraint of trade provisions
are, in principle, contrary to public policy as a result of which it is for the employer to justify the length and
scope of the restrictive covenant and show that it goes no further than necessary to protect its legitimate
business interests. If a restraint is considered to be excessive, the courts will not generally rewrite or
modify it to make it enforceable and, therefore, the whole of a defective covenant could fall away or be of
no effect.

Last updated on 17/04/2024

Mexico
Author: Héctor González Graf

There are no particular rules or legal provisions concerning the use of post-termination restrictive
covenants. Nevertheless, it is common practice to execute termination agreements with officers and
general managers whereby non-disclosure, non-compete and non-solicitation provisions are set forth by the
parties. The use of non-compete and non-solicitation provisions in termination agreements is only
recommended for very specific employees and must be negotiated when the employment is terminated.

Plain non-compete and non-solicitation provisions binding employees after termination are not enforceable
under Mexican law, because the Mexican Constitution grants individuals the right to perform any job,
industry, commerce or work as long it is legal and not prohibited by a judicial or governmental decision.

Post-employment non-compete obligations, which are treated as an exception, must be agreed upon in
connection to specific activities that may be deemed unfair competition, and may be enforced with
economic compensation.

The period of enforceability must be proportional to:

the number of years of employment;
the level of information and importance of the position;
the economic compensation; and
the scope of the non-compete obligations.

Unfair competition and solicitation – either for business, or to induce other individuals to leave the
company, while the employment contract between an individual and employer is in effect – may be
considered misconduct. This misconduct is a cause of termination without notice for the company, and
therefore it is feasible to enforce it.

The terms and conditions must be specifically addressed in writing, within the employment termination
agreement, making express reference to the importance of the information, potential competition, activities
that may be deemed unfair competition, intellectual property, and commercial advantages. The
compensation paid is usually similar to or above the income of the employee while he or she was active
with the company. Clawback and damages payments for breach of contract are standard practices.

Last updated on 14/03/2023

Netherlands
Author: Sjoerd Remers

There are no particular rules that apply concerning the use of post-termination restrictive covenants for
financial services employees.
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Singapore
Author: Ian Lim , Mark Jacobsen , Nicholas Ngo , Elizabeth Tan

Singapore law in relation to post-termination restrictive covenants is of general application and not specific
to the financial services sector. Such restraints are prima facie void, but may be valid and enforceable if
they are reasonable (both in the interests of the parties and the public), and if they go no further than what
is necessary to protect a party’s legitimate proprietary interest.

The Singapore Courts have recognised that an employer has legitimate proprietary interests in its trade
connections (commonly protected by restraints against the solicitation of clients or customers); the
maintenance of a stable, trained workforce (commonly protected by restraints against the poaching of
employees); and its confidential information and trade secrets (commonly protected by confidentiality
restraints). This is not a closed list.

Non-competition clauses are however relatively more difficult to enforce as compared to other restrictive
covenants, and they may not be enforceable at all under Singapore law as it presently stands if an
employer’s legitimate proprietary interests are already covered by other restraints. Even then, it may still
be possible for the employer to obtain an ex parte interim injunction for non-competition though.

Guidelines on restrictive covenants are also expected to be released in the second half of 2024, which will
look to shape norms and provide employers and employees with guidance regarding the inclusion and
enforcement of restrictive covenants in employment contracts. 

Last updated on 16/04/2024

Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

There are no particular rules that apply concerning the use of post-termination restrictive covenants for
employees in the financial services sector in Switzerland. Rather, general post-contractual non-compete
regulations come into play: the parties of an employment contract may agree on a non-compete clause,
which must be included in the employment contract in writing to be valid. For the non-compete clause to be
relevant, it must be sufficiently limited in terms of time, place and subject matter. Normally, the duration of
a post-termination non-compete clause is no more than one year; however, the statutorily permissible
duration is three years.

As a prerequisite for a contractual non-compete clause to be binding, access to sensitive data is required.
The employee must either have access to customer data or manufacturing or business secrets. However,
access alone is not enough. There must also be the possibility of harming the employer using this
knowledge.

If a relationship between the customer and the employee or employer is personal (which is, for example,
the case for lawyers or doctors), a post-termination non-compete clause is not applicable according to the
Federal Supreme Court.

If there is an excessive non-compete clause, this can be restricted by a judge. In practice, most of the time,
no restriction of the post-termination non-compete clause is imposed if the employer offers consideration in
return for the agreement. The prohibition of competition may become invalid for two reasons. Firstly, the
clause can become irrelevant if the employer has no more interest in maintaining the non-compete clause.
Secondly, the clause is not effective if the employer has terminated the employment relationship. However,
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this does not apply if the employee has given the employer a reason to terminate the employment
relationship.

Swiss employment law does not provide for any compensation for a post-termination non-compete clause.

Last updated on 16/04/2024

UAE
Author: Rebecca Ford

The DFSA and FSRA Rulebooks do not regulate the use of post-termination restrictive covenants. It is fairly
typical for financial services firms in both free zones to include non-dealing, non-solicitation, non-compete
and similar restrictive covenants in their employment contracts. These are subject to the same common
law rules on interpretation and enforceability as in any other sector.  In addition, whilst the courts in both
the DIFC and ADGM will award injunctive relief, there is no similar right in the federal courts.  This means
that the enforceability of an injunctive order outside of the geographic scope of the two free zones is
uncertain.

Last updated on 24/04/2024

United Kingdom
Author: Louise Skinner , Thomas Twitchett , Oliver Gregory

The SM&CR does not regulate the use of post-termination restrictive covenants for employees in the
financial services sector. It is fairly typical for financial services firms in the UK to include non-dealing, non-
solicitation, non-compete and similar restrictive covenants in their employment contracts. These are
subject to the same common law rules on interpretation and enforceability as in any other sector. The only
caveat to this is that firms should ensure that such terms do not include any provision that might conflict
with the regulatory duties of either the firm or the employee. This will be a rare occurrence in practice for
most types of restrictive covenant, but could arise in respect of post-termination contractual obligations
that are closely associated with restrictive covenants, namely those relating to confidentiality. As such,
firms should ensure that confidentiality clauses in employment contracts or other agreements such as
NDAs include appropriate carve-outs.

Last updated on 22/01/2023

United States
Author: Melissa Hill , Leora Grushka

The enforceability of restrictive covenants varies greatly depending on applicable state law. Many states
impose specific requirements or limitations on enforceable covenants.

FINRA-regulated firms must comply with additional regulations:

FINRA rules prohibit interference with a customer’s choice to follow a former representative during a
change in employment where there is no existing dispute with the customer about the account. The
FINRA-registered agent must help transfer a customer’s account in the event of such a customer
request. Note that this only explicitly affects requests by customers and not solicitation by a
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representative. A non-solicit provision might be upheld whereas a non-compete might not.

Broker-dealer firms that are signatories to the Protocol for Broker Recruiting are subject to additional
requirements. Under this protocol, a departing employee may be permitted to take certain information
regarding clients they serviced while at the firm to a new employer and use that information to solicit
clients. Non-signatories are not bound to this protocol and can sue departing brokers for violating the
terms of otherwise enforceable covenants.

Non-competes and so-called garden leave provisions are regularly included in termination documents. The
enforceability of these covenants vary based on jurisdiction, with courts evaluating provisions based on
duration and geographic scope.

New York

New York law disfavours non-compete agreements as a general rule. However, such agreements may be
enforceable if the restrictions are reasonable and are intended to protect a legitimate interest. A court can
enforce a non-compete only if the covenant:

is no greater than required to protect an employer’s legitimate interests;
does not impose undue hardship on the employee;
does not cause injury to the public; or
is reasonable in duration and geographic scope.

California

California law does not allow post-employment non-compete or non-solicit agreements except agreements
involving the sale or dissolution of a business. California law protects employer confidential information and
prohibits current or former employees from using employer confidential information in the solicitation of
employees.

Last updated on 22/01/2023
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