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04. Do any categories of employee need to have
special certification in order to undertake duties for
financial services employers?  If so, what are the
requirements that apply?
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Depending on the status of the employing entity and the position of the financial services employee, a
special certification or, more generally, proof of relevant work experience and sufficient education is
required.

As a general rule, persons holding executive, overall management, oversight or control functions (eg, a
member of the board, CEO, compliance officer, risk officer or their deputies) in regulated companies such
as banks, insurance companies, securities firms, fund management companies, managers of collective
assets or asset managers are required to demonstrate to FINMA that they have sufficient relevant work
experience and education. As proof, FINMA requests current CVs, diplomas, certifications and contact
details of references. The scope and nature of the future business activity and the size and complexity of
the company in question also need to be considered.

Furthermore, client advisers of so-called financial service providers (eg, investment advisers) must have
sufficient expertise on the code of conduct and the necessary expertise required to perform their work.
Client advisors often prove that these requirements have been met by successfully attending special
courses. In addition, insurance intermediaries registered with FINMA’s insurance intermediary register have
to prove that they have undergone sufficient education and have sufficient qualifications. For this purpose,
FINMA has published a list of different Swiss and foreign educational qualifications deemed to be sufficient
on its website.
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prevention of wrongdoing, for example, related to
whistleblowing or the prevention of harassment?
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There are no specific whistleblowing laws in Switzerland, but employees have a right to report grievances
and misconduct to their employer, provided that they do not commit a breach of a fiduciary duty or cause
damage (eg, malicious false reports).

However, employees must also report material facts or incidents of misconduct and the misconduct of
other employees discovered in the course of their work to their employer under the employee's duty of
loyalty.

On the other hand, an employee’s duty of loyalty and, in particular, an employee’s statutory duty of
confidentiality flowing from it may also give rise to a duty to not report.

Based on the current legal situation, there may be a conflict between an employee’s need to report
grievances (internally or externally) and a possible duty to not report with regard to an external report. An
attempt to resolve this conflict through legislation has failed, and a new attempt to introduce
whistleblowing legislation in Switzerland is not expected anytime soon.

Concerning whistleblowing by employees to a public authority or even to the public, employees are
regularly prevented from doing so by confidentiality obligations under criminal law. Any justification for
such a disclosure will usually only be examined in the context of a criminal investigation against the
employee.

However, larger companies have taken measures and set up certain processes to uncover and prevent
wrongdoing without having to do so under mandatory laws. For instance, companies have implemented
internal or external reporting offices.

When it comes to harassment, an employer is explicitly required to protect employees from sexual
harassment (prevention) and to protect any victims from further disadvantages (active protection).
According to the Gender Equality Act, victims of sexual harassment may be awarded compensation of up to
six months' wages by the courts, in addition to damages and restitution, unless the employer can prove
that they have "taken all measures that are necessary and appropriate according to experience to prevent
sexual harassment and that they can reasonably be expected to take”. Employers are therefore advised to
actively address the issue of sexual harassment (as well as general discrimination and bullying) in the
workplace and include it in their regulations or directives.
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