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07. Are there any specific rules relating to
compensation payable to financial services
employees in your jurisdiction, including, for
example, limits on variable compensation, or
provisions for deferral, malus and/or clawback of
monies paid to employees?
 

Ireland
Author: Karen Killalea , Ciara Ni Longaigh

There are prescriptive, sector-specific requirements, which apply to the remuneration of specified
categories of employees or directors, and which apply in the asset management, investment services,
banking, and insurance sectors.
Employers in these sectors are tasked with ensuring that the remuneration paid to material risk takers
(individuals whose professional activities have a material impact on an RFSP's risk profile) or identified staff
align with the RFSP risk profile.

There are detailed rules with technical guidance (emanating from EU law) specific to each sector, but at a
high level they (to differing degrees) set out rules on; variable remuneration composition, ratios or other
metrics to compare variable to fixed remuneration to ensure it is appropriate; malus requirements, which
would allow the RFSP to cancel or reduce the employee's variable remuneration before it is paid out; and
clawback provisions which allow RFSPs to recover variable remuneration after it has been awarded. It is
important to ensure that employees' contracts of employment acknowledge that any variable remuneration
will be subject to all regulatory restrictions and rules and may be clawed back in certain circumstances.

The CBI's 2014 Guidelines on Variable Remuneration Arrangements for Sales Staff also emphasise the
importance of remuneration structures to have sufficient deterrents built into them (such as malus and
clawback mechanisms) to avoid incentivising undesirable/risky behaviours from sales staff in the banking,
insurance and investment services sectors.
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Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

Swiss civil law provides for special rules that govern the compensation of current and former members of
inter alia the board and executive committee (Ordinance against Excessive Compensation) of Swiss
companies limited by shares that are listed on a Swiss or foreign stock exchange. In addition, there are
disclosure provisions listed companies need to follow concerning remuneration under stock exchange
regulations.

In addition to the above, FINMA has formulated ten principles regarding remuneration that banks, securities
firms, financial groups and conglomerates, insurance companies, insurance groups and conglomerates are
required to implement. The principles serve as minimum standards for the design, implementation and
disclosure of remuneration schemes.

These schemes should not incentivise to take inappropriate risks and thereby potentially damage the
stability of financial institutions.

One of the focal points of the principles is variable remuneration that depends on business performance
and risk. In particular, all variable remuneration must have been earned by the company over the long
term. Consequently, remuneration is dependent on performance, taking into account the sustainability of
such performance as well as the risks. That said, FINMA’s principles do not limit the amount of variable
remuneration. However, FINMA aims to prevent the granting of high remuneration based on large risks and
the generation of short-term, unsustainable earnings. Furthermore, persons who have significant
responsibility relating to the risk or receive a high total remuneration, must receive a significant part of the
variable remuneration on a deferred basis and consequently, in a way that is linked to the current risk.
Under the FINMA principles, "clawback" and "malus" arrangements are permitted.
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