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11. Are there any particular requirements that
employers should implement with respect to the
prevention of wrongdoing, for example, related to
whistleblowing or the prevention of harassment?
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Anti-money laundering and counter-financing of terrorism

Financial services employees are required to receive training on anti-money laundering and counter-
financing of terrorism. New staff should be required to attend initial training as soon as possible after being
hired or appointed. Apart from the initial training, refresher training should be provided regularly to ensure
that staff are reminded of their responsibilities and are kept informed of new developments (see question
8).

Whistleblowing

There is no single comprehensive whistleblowing legislation to protect whistleblowers in Hong Kong.
However, piecemeal provisions in various ordinances may protect specific whistleblowers for the reporting
of specific offences. For example, the Employment Ordinance provides that an employer shall not
terminate (or threaten to terminate) the employment of, or in any way discriminate against, an employee
because the employee has given evidence or information in any proceedings or inquiry in connection with
the enforcement of the Employment Ordinance, work accidents or breach of work safety legislation.

While it is not legally required, as good practice, employers should consider implementing a whistleblowing
policy to set out, among others, the type of incidents that should be reported and the procedures for filing
the report.

Workplace harassment

Under the Sex Discrimination Ordinance, Disability Discrimination Ordinance and Race Discrimination
Ordinance, any harassment in the workplace based on sex, pregnancy, disability and race (which includes
colour, descent, ethnic or national origins) is unlawful.

As employers are vicariously liable for the wrongful acts of their employees (whether or not the act was
done with the employer’s knowledge or approval), one of the statutory defences is for employers to


https://www.internationalemploymentlawyer.com/profiles/louise-skinner
https://www.internationalemploymentlawyer.com/profiles/charles-mo
https://www.internationalemploymentlawyer.com/profiles/joanne-mok

establish that they took “reasonably practicable steps” to prevent the wrongful act in the workplace.
Employers should therefore put in place anti-harassment policies and procedures to prevent harassment
from happening in the workplace and to provide complaint or reporting procedures to handle such
incidents.
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In addition to the obligations previously described, employers and employees are subject to Official
Mexican Rule NOM-035-STPS-2018 Employment Psychological Risks - Identification, Analysis and
Prevention.

The purpose of NOM-035 is to establish the criteria to identify, analyse and prevent psychosocial risks; and
to promote a favourable organisational environment in the workplace.

NOM-035 establishes specific obligations for employers, including:

e informing employees about policies to prevent psychosocial risk factors and labour violence, and
promoting a favourable organisational environment;

e identifying and analysing factors of psychosocial risk;

e assessing the organisational environment;

e adopting measures to prevent psychosocial risk and promote a favourable organisational
environment;

e adopting corrective actions when identifying psychosocial risk factors;

e identifying workers that could have been exposed to traumatic events and providing help; and

e keeping records of the analysis and identification of psychosocial risks, evaluations of the
organisational environment, and corrective action.

To prove compliance, employers must adopt the following measures:

e develop a psychosocial risk policy;

e establish a complaints channel to receive and deal with reports of possible practices preventing a
favourable organizational environment and report acts of workplace violence;

e conduct surveys to identify employees that have been exposed to psychosocial risks;

e conduct surveys to identify psychosocial risk factors and potential threats to the organisational
environment; and

e create intervention programmes with specific actions based on the results obtained.

The Ministry of Labour and Social Welfare is the authority that inspects compliance with these obligations.
NOM-035 does not establish specific sanctions for non-compliance, but inspectors may apply fines derived
from the FLL. Also, employers must regularly carry out evaluations, research and follow-up on complaints.
They must also prepare regular reports on the subject.

These provisions apply to all employers and there are no particular provisions regarding the prevention of
harassment in financial entities.
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There are no specific whistleblowing laws in Switzerland, but employees have a right to report grievances
and misconduct to their employer, provided that they do not commit a breach of a fiduciary duty or cause
damage (eg, malicious false reports).

However, employees must also report material facts or incidents of misconduct and the misconduct of
other employees discovered in the course of their work to their employer under the employee's duty of
loyalty.

On the other hand, an employee’s duty of loyalty and, in particular, an employee’s statutory duty of
confidentiality flowing from it may also give rise to a duty to not report.

Based on the current legal situation, there may be a conflict between an employee’s need to report
grievances (internally or externally) and a possible duty to not report with regard to an external report. An
attempt to resolve this conflict through legislation has failed, and a new attempt to introduce
whistleblowing legislation in Switzerland is not expected anytime soon.

Concerning whistleblowing by employees to a public authority or even to the public, employees are
regularly prevented from doing so by confidentiality obligations under criminal law. Any justification for
such a disclosure will usually only be examined in the context of a criminal investigation against the
employee.

However, larger companies have taken measures and set up certain processes to uncover and prevent
wrongdoing without having to do so under mandatory laws. For instance, companies have implemented
internal or external reporting offices.

When it comes to harassment, an employer is explicitly required to protect employees from sexual
harassment (prevention) and to protect any victims from further disadvantages (active protection).
According to the Gender Equality Act, victims of sexual harassment may be awarded compensation of up to
six months' wages by the courts, in addition to damages and restitution, unless the employer can prove
that they have "taken all measures that are necessary and appropriate according to experience to prevent
sexual harassment and that they can reasonably be expected to take”. Employers are therefore advised to
actively address the issue of sexual harassment (as well as general discrimination and bullying) in the
workplace and include it in their regulations or directives.
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