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11. Are there any particular requirements that
employers should implement with respect to the
prevention of wrongdoing, for example, related to
whistleblowing or the prevention of harassment?

Germany
Author: Till Heimann , Anne-Kathrin Bertke , Marina Christine Csizmadia

Employers are generally required under German law, regardless of their industry, to exercise a duty of
protection regarding their employees. If they become aware of allegations of employee harassment, the
employer must investigate and take appropriate steps to either dispel the suspicion (and protect the
employee incorrectly accused of harassment) or sanction the perpetrator. As such, many employers have a
process or policy in place governing this.

From July 2023, employers must observe the mandatory regulations of the Whistleblower Protection Act,
implementing the EU Whistleblower Directive. This regulation applies automatically to many institutions in
the financial sector, and beyond that to others based on their number of employees (starting with a
headcount of over 50) or by virtue of belonging to the public sector. In corporate groups, multiple
employers can set up a joint office to receive reports and conduct further investigations. Public sector
employers must, in principle, establish an internal reporting office regardless of the number of employees.
In addition, employees will also have the option to report breaches externally. The purpose of the new
legislation is to strengthen the protection of whistleblowers and ensure that they do not face any
disadvantages within the framework of the legal requirements – including, inter alia, where the
whistleblowing concerns matters such as breaches of European law concerning financial services, financial
products and financial markets, as well as the prevention of money laundering and terrorist financing.

An office at the Federal Ministry of Justice will be established as the governing body for the new law. In
addition, the Federal Antitrust Office and BaFin will be responsible for sanctioning certain breaches under
their respective remit (antitrust and financial services, respectively).

Last updated on 16/04/2024

Netherlands

at Kliemt.HR Lawyers

https://www.internationalemploymentlawyer.com/profiles/louise-skinner
https://www.internationalemploymentlawyer.com/profiles/till-heimann
https://www.internationalemploymentlawyer.com/profiles/anne-kathrin-bertke
https://www.internationalemploymentlawyer.com/profiles/marina-christine-csizmadia


Author: Sjoerd Remers

Financial services companies must create a safe and healthy work environment. Furthermore, financial
services sector companies have a statutory responsibility to protect consumers from unethical,
unprofessional and negligent behaviour and services. In this regard, it is advisable (and common) to
implement an internal code of conduct.

Under Dutch law, financial services companies must set up an internal reporting procedure (with specific
requirements) where suspected misconduct can be reported.
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Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

There are no specific whistleblowing laws in Switzerland, but employees have a right to report grievances
and misconduct to their employer, provided that they do not commit a breach of a fiduciary duty or cause
damage (eg, malicious false reports).

However, employees must also report material facts or incidents of misconduct and the misconduct of
other employees discovered in the course of their work to their employer under the employee's duty of
loyalty.

On the other hand, an employee’s duty of loyalty and, in particular, an employee’s statutory duty of
confidentiality flowing from it may also give rise to a duty to not report.

Based on the current legal situation, there may be a conflict between an employee’s need to report
grievances (internally or externally) and a possible duty to not report with regard to an external report. An
attempt to resolve this conflict through legislation has failed, and a new attempt to introduce
whistleblowing legislation in Switzerland is not expected anytime soon.

Concerning whistleblowing by employees to a public authority or even to the public, employees are
regularly prevented from doing so by confidentiality obligations under criminal law. Any justification for
such a disclosure will usually only be examined in the context of a criminal investigation against the
employee.

However, larger companies have taken measures and set up certain processes to uncover and prevent
wrongdoing without having to do so under mandatory laws. For instance, companies have implemented
internal or external reporting offices.

When it comes to harassment, an employer is explicitly required to protect employees from sexual
harassment (prevention) and to protect any victims from further disadvantages (active protection).
According to the Gender Equality Act, victims of sexual harassment may be awarded compensation of up to
six months' wages by the courts, in addition to damages and restitution, unless the employer can prove
that they have "taken all measures that are necessary and appropriate according to experience to prevent
sexual harassment and that they can reasonably be expected to take”. Employers are therefore advised to
actively address the issue of sexual harassment (as well as general discrimination and bullying) in the
workplace and include it in their regulations or directives.
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