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02. Are there particular pre-screening measures that
need to be taken when engaging a financial services
employee?  Does this vary depending on seniority or
type of role?  In particular, is there any form of
regulator-specified reference that has to be provided
by previous employers in the financial services
industry?
 

Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

Under Swiss civil law, there is no requirement to apply pre-screening measures. However, while not a
statutory requirement under Swiss financial market laws per se, companies subject to these laws apply pre-
screening measures to ensure that a prospective financial services employee meets the requirements set
forth by these laws. In particular, regulated companies such as banks, securities firms, insurance
companies, fund management companies, managers of collective investment schemes and asset managers
are required to obtain authorisation from the Swiss Financial Market Supervisory Authority (FINMA) relating
to strategic and executive management and each change thereto.

As a general rule, the higher the responsibility or position of a person, the more requirements financial
services employees may need to fulfil. Persons holding executive or overall management functions (eg, a
member of the board or members of the senior management) are required to fulfil certain requirements set
forth by the applicable Swiss financial market regulations. Such requirements may include providing current
CVs showing relevant work experience and education as well as excerpts from the debt and criminal
register. It may also include providing various declarations (eg, concerning pending and concluded
proceedings, qualified participations and other mandates). Furthermore, financial services employees
holding certain control functions (eg, compliance officer, risk officer and their deputies) may also be
required to prove that they are suitable for the position by providing, for example, a current CV showing
relevant work experience and education.
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United States
Author: Melissa Hill , Leora Grushka

In addition to the standard hiring measures that must be taken when engaging an employee, several
additional steps must be taken when engaging financial services employees in the United States. Generally,
financial services employees must pass certain screening and disclosure steps, including:

background checks;
criminal background disclosures; and
fingerprinting.

Broker-dealers and investment advisors must register with FINRA (see below).

Background checks

FINRA-regulated entities must investigate each person they plan to register with FINRA to ensure that they
meet FINRA Form U4 requirements regarding that person’s history of formal charges and indictments.

If the applicant has previously registered with FINRA, broker-dealers must also review an applicant’s most
recent Form U5 or be able to demonstrate to FINRA that it has made reasonable efforts to review Form U5
but has been unable to do so. If the applicant has previously registered with a CFTC-registered firm, the
broker-dealer must review CFTC Form 8-T.

Bank employees must undergo a background check. Certain criminal conduct may statutorily disqualify an
applicant from employment. For example, federal law prohibits any person convicted of a criminal offence
involving dishonesty or breach of trust (or who has entered into a pre-trial diversion or similar programme
regarding such an offence) from serving as a director, officer, or employee of an FDIC-insured bank without
the FDIC's consent. Banks must conduct reasonable inquiries into an applicant’s background to avoid hiring
persons barred from employment by this law. Banks may be protected from claims of disparate impact
(under state “ban-the-box” laws) when terminating or withdrawing offers from disqualified employees
under this law. Both California and New York explicitly provide such carve-outs. However, these are
position-specific rather than employer-specific, and employees with positions not subject to FINRA or other
statutorily required background checks or disqualifiers based on criminal history may still be subject to
state or local “fair chance” or ban-the-box laws. Therefore, as a best practice, non-bank financial services
employers should avoid relying on these exceptions for all of their employees. Relatedly, the FDIC does not
consider “de minimus” criminal violations disqualifying, including minor offences by young adults, bad
cheques for less than $1,000 and simple theft of less than $500.

Fingerprinting

Entities covered by the SEC are also subject to fingerprinting requirements. Every member of a national
securities exchange, broker, dealer, registered transfer agent, registered clearing agency, registered
securities information processor, national securities exchange, and national securities association must
ensure that each of its partners, directors, officers, and employees are fingerprinted and must submit such
fingerprints, or cause the same to be submitted, to the Attorney General of the United States for
identification and appropriate processing. Employees who will not be selling, keeping, or handling securities
or supervising those who do are exempt from this requirement.

While New York generally prohibits fingerprinting, there is an exception where, as here, fingerprinting is
statutorily required.

California Financing Law requires fingerprinting for certain individuals seeking to license in California.

Please note, during the COVID-19 epidemic, the SEC temporarily paused the fingerprinting requirements.
This pause was lifted in September 2022.
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03. What documents should be put in place when
engaging employees within the financial services
industry?  Are any particular contractual documents
required?
 

Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

No special contractual documents are required when engaging employees within the financial services
industry.

However, it is generally recommended to conclude a written employment contract with each employee.
FINMA, for instance, requires a copy of employment contracts concluded with senior management of
regulated entities.
In particular, the employment contract should reference the employer’s (regulatory) set of directions and
the employee’s obligation to comply with said instructions. In addition, because regulated companies such
as banks, securities firms, fund management companies, managers of collective assets or asset managers
are required to obtain authorisation from FINMA before the engagement of key personnel, it may be
sensible to include a condition precedent relating to FINMA’s acceptance of the relevant employee in the
employment contract.

The mandatory, partially mandatory, and optional elements of an individual employment contract are
outlined in article 319 et seq of the CO (in particular regarding remuneration, working time, vacation, and
incapacity for work). Further regulations may apply based on collective bargaining agreements.

Last updated on 16/04/2024

United States
Author: Melissa Hill , Leora Grushka

FINRA

Broker-dealers and investment advisors regulated by FINRA must electronically file FINRA’s Form U4 when
registering “associated persons” with FINRA or transferring their registration to another broker-dealer.
Broker-dealers must also create and implement written procedures to verify the facts disclosed by
prospective employees on the U4.

“Associated persons” include employees of all levels involved with investment and securities
operations.
The U4 form requires disclosure of the associated person’s background history, including any criminal
convictions or civil actions, regulatory proceedings or sanctions, administrative proceedings, financial
disclosures (such as bankruptcy), customer complaints, or arbitration awards.

Form U4 also contains an agreement requiring employees to submit to arbitration “any dispute, claim or
controversy that may arise between [them and their] firm, or a customer, or any other person…”

Member firms must provide registered employees with an arbitration disclosure when asked to sign a U4.

SEC
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SEC-regulated entities require every prospective employee to complete a questionnaire disclosing their
identifying information, employment history, and record of any disciplinary actions, denial or suspension of
membership of registration, criminal record, or any record of civil action against that employee. FINRA form
U4, if completed, fulfils the requirements of this Rule.

California

California employees must be provided with:

A notice of workers’ compensation rights;
notice of disability insurance and paid family leave insurance benefits;
sexual harassment information under the Fair Employment and Housing Act;
notice of pay information (if applicable);
commission contract (if applicable);
notice of rights for victims of crime or abuse; and
lactation accommodation policy

New York

New York employees must be provided with:

notice of pay rate and pay days;
commissions Agreement (if applicable);
New York Health and Essential Rights Act;
notice of electronic monitoring;
New York State Workers’ Compensation Board Statement of Rights – Disability Benefits Law;
New York State Paid Family Leave Statement of Rights;
New York City Earned Safe and Sick Time Act (City only);
New York City Stop Sexual Harassment Act fact sheet (City only); and
New York City Pregnancy Accommodations at Work fact sheet (City only).

Last updated on 22/01/2023

04. Do any categories of employee need to have
special certification in order to undertake duties for
financial services employers?  If so, what are the
requirements that apply?
 

Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

Depending on the status of the employing entity and the position of the financial services employee, a
special certification or, more generally, proof of relevant work experience and sufficient education is
required.

As a general rule, persons holding executive, overall management, oversight or control functions (eg, a
member of the board, CEO, compliance officer, risk officer or their deputies) in regulated companies such
as banks, insurance companies, securities firms, fund management companies, managers of collective
assets or asset managers are required to demonstrate to FINMA that they have sufficient relevant work
experience and education. As proof, FINMA requests current CVs, diplomas, certifications and contact
details of references. The scope and nature of the future business activity and the size and complexity of
the company in question also need to be considered.
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Furthermore, client advisers of so-called financial service providers (eg, investment advisers) must have
sufficient expertise on the code of conduct and the necessary expertise required to perform their work.
Client advisors often prove that these requirements have been met by successfully attending special
courses. In addition, insurance intermediaries registered with FINMA’s insurance intermediary register have
to prove that they have undergone sufficient education and have sufficient qualifications. For this purpose,
FINMA has published a list of different Swiss and foreign educational qualifications deemed to be sufficient
on its website.

Last updated on 16/04/2024

United States
Author: Melissa Hill , Leora Grushka

For an individual’s FINRA registration to become effective, they must pass the Securities Industries
Essentials examination. FINRA rules also require registered persons to participate in continuing education
courses. Failure to do so may result in a covered person’s registration being deemed inactive until the
requirement has been satisfied.

California Financing Law requires the licensing and regulation of finance lenders and brokers making and
brokering consumer and commercial loans, unless exempt.

Last updated on 22/01/2023
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05. Do any categories of employee have enhanced
responsibilities under the applicable regulatory
regime?
 

Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

Specifically, employees holding executive, overall management, oversight or control functions in regulated
companies are responsible for ensuring that the companies’ organization ensures the continued
compliance with applicable financial market laws. Swiss financial market laws do not have enhanced
responsibilities for different employee categories. Instead, a person’s fitness and propriety are assessed
within the context of the specific requirements and functions of a given company, the scope of activities at
that company, and the complexity of that company.

Last updated on 23/01/2023

United States
Author: Melissa Hill , Leora Grushka

While there are certain responsibilities for financial employees, such as being able to pass applicable
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certifications (see question 4) or registering with certain entities (see question 6), the American regulatory
system does not include statutory delineations that create enhanced responsibilities for certain categories
of employees.

Last updated on 22/01/2023

06. Is there a register of financial services employees
that individuals will need to be listed on to undertake
particular business activities?  If so, what are the
steps required for registration?

Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

There is no universal register of all financial services employees. Rather, different Swiss financial market
laws provide for a registration requirement that may apply to individual financial service employees.
Whether a particular financial market law, and, consequently, a registration requirement, applies to a
financial services employee depends specifically on the regulatory status of the employing entity and the
particular activity of that employee.

Also, client advisers of Swiss or foreign financial service providers (eg, investment advisers) may be
required to register with the adviser register, unless an exemption applies. Client advisers are the
natural persons who perform financial services on behalf of a financial service provider or in their own
capacity as financial service providers. Client advisers are entered in the register of advisers if they
prove that i) they have sufficient knowledge of the code of conduct set out in the financial services
regulations and the necessary expertise required to perform their activities, ii) their employee has
taken out professional indemnity insurance or that equivalent collateral exists, and iii) their employee
is affiliated with a recognized Swiss ombudsman in their capacity as a financial service provider (if
such affiliation duty exists).

Furthermore, “non-tied” insurance intermediaries (ie, persons who offer or conclude insurance contracts on
behalf of insurance companies) are required to register with FINMA’s register of insurance companies.
To register, persons must inter alia prove that they have sufficient qualifications and hold professional
indemnity insurance or provide an equivalent financial surety. “Tied” intermediaries will no longer be able
to register voluntarily in the FINMA register (unless this is required by the respective country of operation
for activities abroad).

Last updated on 16/04/2024

United States
Author: Melissa Hill , Leora Grushka

FINRA

Broker-dealers and Investment Advisors regulated by FINRA must file FINRA’s Form U4 when registering
associated persons with FINRA or transferring their registration to another broker-dealer. Broker-dealers
must also create and implement written procedures to verify the facts disclosed by prospective employees
on the U4.
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“Associated persons” include employees of all levels involved with the investment and securities
operations, including:

partners;
officers;
directors;
branch managers;
department supervisors;
investment bankers;
brokers;
financial consultants; and
salespeople.

The U4 form requires disclosure of the associated person’s background history, including any criminal
convictions or civil actions, regulatory proceedings or sanctions, administrative proceedings, financial
disclosures (such as bankruptcy), customer complaints, or arbitration awards.

SEC

Investment advisers must register with the SEC under the Advisers Act. They must submit Form ADV using
the Investment Adviser Registration Depository (IARD), an internet-based filing system maintained by
FINRA.

SEC-regulated entities require every prospective employee to complete a questionnaire disclosing their
identifying information, employment history, and record of any disciplinary actions, denial or suspension of
membership of registration, criminal record, or any record of civil action against that employee. FINRA form
U4, if completed, fulfils the requirements of this Rule.

Last updated on 22/01/2023

07. Are there any specific rules relating to
compensation payable to financial services
employees in your jurisdiction, including, for
example, limits on variable compensation, or
provisions for deferral, malus and/or clawback of
monies paid to employees?
 

Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

Swiss civil law provides for special rules that govern the compensation of current and former members of
inter alia the board and executive committee (Ordinance against Excessive Compensation) of Swiss
companies limited by shares that are listed on a Swiss or foreign stock exchange. In addition, there are
disclosure provisions listed companies need to follow concerning remuneration under stock exchange
regulations.

In addition to the above, FINMA has formulated ten principles regarding remuneration that banks, securities
firms, financial groups and conglomerates, insurance companies, insurance groups and conglomerates are
required to implement. The principles serve as minimum standards for the design, implementation and
disclosure of remuneration schemes.
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These schemes should not incentivise to take inappropriate risks and thereby potentially damage the
stability of financial institutions.

One of the focal points of the principles is variable remuneration that depends on business performance
and risk. In particular, all variable remuneration must have been earned by the company over the long
term. Consequently, remuneration is dependent on performance, taking into account the sustainability of
such performance as well as the risks. That said, FINMA’s principles do not limit the amount of variable
remuneration. However, FINMA aims to prevent the granting of high remuneration based on large risks and
the generation of short-term, unsustainable earnings. Furthermore, persons who have significant
responsibility relating to the risk or receive a high total remuneration, must receive a significant part of the
variable remuneration on a deferred basis and consequently, in a way that is linked to the current risk.
Under the FINMA principles, "clawback" and "malus" arrangements are permitted.

Last updated on 16/04/2024

United States
Author: Melissa Hill , Leora Grushka

Overtime

Financial services employees in the United States are commonly classified as administrative employees
exempt from both minimum wage and overtime laws. To qualify for this administrative exception under the
Fair Labor Standard Acts (FLSA) and often, applicable state law, an employee must:

be compensated on a salary or fee basis at a rate at least equal to the minimum required threshold (at
the time of writing set at $684 a week or $35,568 annually); and
have a primary duty:

that is the performance of office or non-manual work directly related to the management or
general business operations of the employer or the employer’s customers; and
includes the exercise of discretion and independent judgment on significant matters.

Examples of employees qualifying for the administrative exemption are those whose duties include:

collecting and analysing information regarding the customer’s income, assets, investments or debts;
determining which financial products best meet a customer’s needs;
advising customers regarding the pros and cons of various financial products; and
marketing, servicing, or promoting financial products.

An employee whose sole duty is selling financial products does not qualify for the administrative
exemption. United States courts are split on whether financial advisors are exempt.

Many states have a higher minimum annual salary threshold for the administrative exemption, including
California ($1,240 a week, as of 1 January 2023) and New York ($1,125 a week for New York City and
Nassau, Suffolk, and Westchester counties and $990 a week for the remainder of the state. The remainder
of the State increased to $1,064.25 a week on 31 December 2022).

California has an administrative exemption test, which also requires the employee to customarily and
regularly exercise discretion and independent judgement, in addition to being primarily engaged in
administrative duties. Employees that do not qualify as non-exempt under one of the exemptions must
receive overtime pay under California law.

FLSA also exempts “highly compensated” employees. To qualify for this exemption, an employee must earn
at least $107,432 in total annual compensation (not including discretionary bonuses), must perform office
or non-manual work as part of their primary duty, and must customarily perform one or more exempt
duties of an administrative, executive, or professional employee.

Bonuses
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Discretionary bonuses can be for any amount and can be determined on quantitative factors (eg, employer
profits) or subjective factors (eg, known performance indicators, performance, merit) and employers may
condition an employee’s eligibility to receive a bonus on their active employment at the time when bonuses
are paid.

Guaranteed bonuses are typically non-discretionary and set at a fixed number or percentage (eg, a
percentage of the employee’s annual base salary or the employer’s profits). A guaranteed bonus (unlike a
discretionary one) creates a contractual obligation and will be considered wages. Once a payment is
considered a “wage,” employers generally cannot withhold, recover or claw back the bonus from an
employee.

California requires non-discretionary bonuses to be included in a non-exempt employee’s regular rate for
overtime calculation.

Certain compensation plans include “forgivable loans,” conditioning an employee’s obligation to repay on
their continued employment with the new employer for a time. If the employee leaves or is fired for certain
reasons before the full loan amount is forgiven, the unforgiven share, with interest, can become due and
payable.

California generally prohibits employers from deducting any outstanding loan balances from an employee’s
final paycheck without express permission in contemporaneous writing signed by the employee, both at the
time the loan or advance was given and at separation.

Similarly, New York has extremely nuanced rules related to permissible deductions for employee benefits,
which are limited (eg, authorised deductions and deductions for the benefit of the employee).

Last updated on 22/01/2023

08. Are there particular training requirements for
employees in the financial services sector?

Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

In general, regulated companies (eg, banks, insurance companies or asset managers) are required to set
up and maintain an organisation that ensures compliance with applicable financial market laws. Given the
organisational measures and depending on the regulatory status of the employing entity and the position
and activities of the financial services employee, there are training requirements.

While Swiss financial market regulations do not have an exhaustive list of exact training requirements,
FINMA requires, among others, that the highest bodies of supervised companies (eg, executives of board
members of banks, securities firms, insurance and reinsurance companies, fund management companies,
managers of collective assets or asset managers) can fulfil the requirements of the so-called fit and proper
test. These requirements extend to all character-related and professional elements that enable an
officeholder to manage a supervised company in compliance with applicable laws. Part of the professional
elements are relevant work experience and education. In addition, persons holding key positions (eg,
compliance and risk officers and their deputies) are required to demonstrate sufficient know-how because
of their work experience and education.

That said, the Swiss financial services and insurance supervisory regulations provide for more concrete
training requirements. In particular, client advisers of Swiss and foreign financial service providers (eg,
investment advisers) may need to demonstrate that they have sufficient knowledge of the code of conduct
rules of the Swiss financial services regulation and the necessary expertise required to perform their
activities. In addition, insurance intermediaries registered with FINMA’s insurance intermediary register
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have to prove that they have undergone sufficient education and have sufficient qualifications. On its
website, FINMA has published a list of different educational Swiss and foreign qualifications that it deems to
be sufficient.

Last updated on 16/04/2024

United States
Author: Melissa Hill , Leora Grushka

All employees in some states, including California and New York, are required to receive periodic sexual
harassment training. Additionally, employees may be required to pass certain skills tests before registering
with regulators or engage in continuing education programmes (most notably FINRA, see question 4).

Last updated on 22/01/2023
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09. Is there a particular code of conduct and/or are
there other regulations regarding standards of
behaviour that financial services employees are
expected to adhere to?
 

Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

Depending on the regulatory status of the employing entity and, as the case may be, on the exact activities
of a financial service employee, a financial service employee needs to adhere to certain code of conduct
rules (eg, regarding transparency and care, documentation and accountability).

Supervised companies in Switzerland are, in principle, required to set up an organisation that ensures the
compliance with Swiss financial market laws and its statutory code of conduct rules. For this purpose,
among others, companies are required to issue regulations that their employees must follow.

Under Swiss financial market laws, code of conduct rules are generally based on abstract statutory rules
and concretized by recognised privately organised associations.

In particular, several professional organisations (eg, the Swiss Bankers Association or the Asset
Management Association) and self-regulated organisations issue their own set of code of conduct rules that
members are required to follow.

Last updated on 16/04/2024

United States
Author: Melissa Hill , Leora Grushka

Employees in some states, including California and New York, are required to receive periodic sexual
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harassment training.

Employers are also required to implement anti-discrimination and anti-harassment policies that:

contain information about where and how employees can report improper conduct;
prohibit retaliation for reporting or opposing improper conduct, or participating in an investigation
regarding misconduct; and
comply with state and local provisions that require employer policies to contain certain provisions (eg,
New York, Los Angeles and San Francisco).

New York law prohibits employers from mandating confidentiality or non-disclosure provisions when settling
sexual harassment claims (though it allows such provisions where it is the employee’s preference to
include them).

California law prohibits employers from mandating confidentiality or non-disclosure provisions in
employment agreements, settlement agreements, and separation agreements that are designed to restrict
an employee's ability to disclose information about unlawful acts in the workplace, including information
pertaining to harassment or discrimination or any other conduct the employee has reason to believe is
unlawful.

FINRA and the SEC both have requirements and recommendations for social media use.

FINRA requires that broker-dealers retain records of social media communications related to the broker-
dealer’s business made using social media sites and adopt policies and procedures designed to ensure that
their employees who use social media sites for business purposes are appropriately supervised and trained,
and do not present an undue risk to investors.

The SEC similarly requires that social media use complies with all federal security laws, including antifraud,
compliance, and recordkeeping provisions.

Banking regulators provide guidance stating that each financial institution is expected to carry out an
appropriate risk assessment that takes social media activities into consideration.

Last updated on 22/01/2023

10. Are there any circumstances in which
notifications relating to the employee or their
conduct will need to be made to local or international
regulators?
 

Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

As a general principle, supervised companies are required to ensure that persons holding, in particular,
executive, overall management, oversight or control functions fulfil the requirements of the “fit and proper”
test. Consequently, such persons must be of good repute and can guarantee compliance with applicable
laws and regulations.

If a person cannot guarantee that the regulatory requirements are fulfilled at all times (eg, because of a
material breach of its duties) the employing entity and its audit companies may be required to immediately
report to FINMA, respectively, any incident that is of significance.
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United States
Author: Melissa Hill , Leora Grushka

FINRA members must report to FINRA within 30 calendar days after the firm has concluded, or reasonably
should have concluded, that an associated person of the firm or the firm itself has violated any securities,
insurance, commodities, financial or investment-related laws, rules, regulations or standards of conduct of
any domestic or foreign regulatory body or self-regulatory organisation.

While there is no requirement to report misconduct to regulators, the SEC routinely gives credit to
organisations that voluntarily choose to self-report, which can lead to reduced fines, non-prosecution
agreements, deferred prosecution agreements, waivers of disqualification following regulatory or criminal
actions, or more organisation-friendly language in settlement documents. However, such disclosed
information may later be discoverable by private plaintiffs.

The SEC has issued guidance that a failure to self-report significant misconduct can lead to more severe
penalties.

Last updated on 22/01/2023
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11. Are there any particular requirements that
employers should implement with respect to the
prevention of wrongdoing, for example, related to
whistleblowing or the prevention of harassment?

Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

There are no specific whistleblowing laws in Switzerland, but employees have a right to report grievances
and misconduct to their employer, provided that they do not commit a breach of a fiduciary duty or cause
damage (eg, malicious false reports).

However, employees must also report material facts or incidents of misconduct and the misconduct of
other employees discovered in the course of their work to their employer under the employee's duty of
loyalty.

On the other hand, an employee’s duty of loyalty and, in particular, an employee’s statutory duty of
confidentiality flowing from it may also give rise to a duty to not report.

Based on the current legal situation, there may be a conflict between an employee’s need to report
grievances (internally or externally) and a possible duty to not report with regard to an external report. An
attempt to resolve this conflict through legislation has failed, and a new attempt to introduce
whistleblowing legislation in Switzerland is not expected anytime soon.

Concerning whistleblowing by employees to a public authority or even to the public, employees are
regularly prevented from doing so by confidentiality obligations under criminal law. Any justification for
such a disclosure will usually only be examined in the context of a criminal investigation against the
employee.

However, larger companies have taken measures and set up certain processes to uncover and prevent
wrongdoing without having to do so under mandatory laws. For instance, companies have implemented
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internal or external reporting offices.

When it comes to harassment, an employer is explicitly required to protect employees from sexual
harassment (prevention) and to protect any victims from further disadvantages (active protection).
According to the Gender Equality Act, victims of sexual harassment may be awarded compensation of up to
six months' wages by the courts, in addition to damages and restitution, unless the employer can prove
that they have "taken all measures that are necessary and appropriate according to experience to prevent
sexual harassment and that they can reasonably be expected to take”. Employers are therefore advised to
actively address the issue of sexual harassment (as well as general discrimination and bullying) in the
workplace and include it in their regulations or directives.

Last updated on 16/04/2024

United States
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Whistleblowing in the United States is governed by two main statutory sources, the Sarbanes-Oxley Act
(SOX) and the Dodd-Frank Act (Dodd-Frank).

SOX protects whistleblowers who report violations of securities laws to:

federal regulatory bodies or law enforcement;
members of Congress or congressional committees; or
supervisors or persons authorised by the employer to investigate, discover, or terminate misconduct.

Dodd-Frank generally only protects whistleblowers who report violations of the securities or commodities
laws to the SEC or CFTC. However, it also prohibits employers from discriminating against financial services
employees for objecting or refusing to participate in any activity that would be a violation of securities law
(note that Dodd-Frank prohibits mandatory arbitration of retaliation claims under the Act).

Whistleblowers in the banking industry are also protected under both federal and applicable state laws for
reporting violations of banking law to the US Department of Justice.

Under Dodd-Frank and banking laws, employees may be offered a bounty for whistleblowing activities that
results in successful enforcement actions.

Employment Discrimination and Sexual Harassment Claims are not subject to mandatory FINRA arbitration,
though the claims may be arbitrated if all parties agree.

Californian employers with at least five employees globally must implement policies and provide training on
the prohibition of harassment, discrimination, and retaliation in the workplace.
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There are no specific rules or protocols that apply when terminating the employment of an employee in the
financial services sector. However, because changes in the strategic and executive management of, in
particular, regulated companies such as banks, insurance companies, securities firms, fund management
companies, managers of collective assets or asset managers are subject to a prior authorization by FINMA,
the timing of termination and re-hiring of particular persons should be considered.

The general rules on the termination of an employment relationship apply under Swiss law: any
employment contract concluded for an indefinite period may be unilaterally terminated by both employer
and employee, subject to the contractual or (if no contractual notice period was agreed) statutory notice
periods for any reason (ordinary termination).

The termination notice needs to be physically received before the notice period can start, meaning the
notice needs to be received by the employee before the end of a month so that the notice period can start
on the first day of the next month. If notice is not received before the end of the month, the notice period
would start the month following the receipt of the notice. A termination notice might be either delivered by
mail or personally.

Swiss law does not provide for payment in lieu of a notice period. The only option in this regard is to either
send the employee on garden leave or to agree within the termination agreement to terminate the
employment relationship per an earlier termination date than the one provided for in the termination
notice.

As a general rule, an employment contract may be terminated by either party for any reason. However,
Swiss statutory law provides for protection from termination by notice for both employers and employees,
distinguishing between abusive and untimely notices of termination.

Based on social policy concerns, the employer must observe certain waiting periods, during which a notice
cannot validly be served (so-called untimely notice). Such waiting periods apply (art. 336c CO), for example,
during compulsory military or civil defence service, full- or part-time absence from work due to illness or an
accident, or during an employee’s pregnancy and 16 weeks following the birth of the child. Any notice given
by the employer during these waiting periods is void. Any notice given before the respective period is
effective, but once the special situation has occurred and for the period it lasts, the running of the
applicable notice period is suspended and only continues after the end of the period in question.

In addition, Swiss civil law defines certain grounds based on which terminations are considered abusive
(article 336 CO). Termination by the employer might be considered abusive (eg, if it is based on a personal
characteristic of the other party (eg, gender, race, age), or if the other party exercises a right guaranteed
by the Swiss Federal Constitution (eg, religion or membership in a political party) unless the exercise of this
right violates an obligation of the contract of employment or is seriously prejudicial to the work climate). If
the employer abusively terminates the employment contract, the employer has to pay damages to the
employee and a penalty of up to six months' remuneration (article 336a CO). Nevertheless, an abusive
termination remains valid.

Regarding settlement agreements, Swiss employment law allows the conclusion of such agreements, but
there are strict limits on the parties’ freedom of contract. Termination agreements may not be concluded
that circumvent statutory provisions on employee protection. According to Swiss case law, termination
agreements are usually valid and enforceable if both parties make real concessions, and if the agreement is
also favourable for the employee. To conclude a termination agreement initiated by the employer, the
employee must also be granted a sufficient reflection period. No further formalities need to be observed
when concluding termination agreements, although it is generally advisable to have them in writing.
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Form U5, the Uniform Termination Notice for Securities Industry Registration, is used by broker-dealers to
terminate the registration of an associated person with FINRA and in other applicable jurisdictions and self-
regulatory organisations. A FINRA member firm must file Form U5 within 30 days of an employee’s
termination. This form includes the reason for an employee’s departure and must include a detailed
description of the reasons for termination. Employee appeals related to the content of the U5 are arbitrated
before FINRA (eg, if an employee challenges their termination).

Payments to retiring employees

FINRA prohibits paying commissions to unregistered persons, except for retired representatives receiving
trailing commissions where a bona fide contract was entered into between the broker-dealer and the
retiring employee.

California

California law prohibits the use of non-disclosure provisions in settlement agreements that are designed to
restrict an employee's ability to disclose information about unlawful acts in the workplace, including
information pertaining to harassment or discrimination or any other conduct the employee has reason to
believe is unlawful. Provisions protecting the identity of a claimant are permitted where requested by the
claimant. California law also prohibits “no-rehire” provisions in settlements of employment disputes, with
limited exceptions for employees whom the employer, in good faith, determined engaged in sexual
harassment or sexual assault, or any criminal conduct.
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