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12. Are there any particular rules or protocols that
apply when terminating the employment of an
employee in the financial services sector, including
where a settlement agreement is entered into?

Brazil
Author: Caio Medici Madureira , Rodrigo Souza Macedo , Ângelo Antonio Cabral , Rebeca Bispo Bastos

As a legal requirement, it is necessary to issue the term of termination of the employment contract. This
document specifies the amounts paid at that time (there is a difference between terminations for just
cause and without cause).

For workers in the sector, general rules apply, as no specific rules are created by law or a collective
instrument.
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France
Author: Béatrice Pola

The general law regarding dismissals applies to employees in the financial services sector. Under French
law, there are two grounds for dismissal: personal reasons, which are related to the employee's behaviour
or state of health; and economic reasons, which are not related to the employee. In both cases, the cause
must be real and serious (ie, the reason must be objective and materially verifiable, as well as
proportionate to the facts put forward). Failing that, the judge may propose the reinstatement of the
employee, but if one of the parties refuses, then the employee is entitled to compensation for dismissal
without real and serious cause, the latter depending on the employee's seniority.

Certain grounds for dismissal are null and void, in particular dismissals that are discriminatory or contrary
to a fundamental freedom. The employee may then be reinstated (in very specificcases) or compensated,
but this compensation may not be less than six months' salary.

Dismissal for personal reasons cannot be declared before a preliminary interview with the employee and

at Tortoro Madureira & Ragazzi Advogados

at DS Avocats

https://www.internationalemploymentlawyer.com/profiles/louise-skinner
https://www.internationalemploymentlawyer.com/profiles/caio-medici-madureira
https://www.internationalemploymentlawyer.com/profiles/rodrigo-souza-macedo
https://www.internationalemploymentlawyer.com/profiles/angelo-antonio-cabral
https://www.internationalemploymentlawyer.com/profiles/rebeca-bispo-bastos
https://www.internationalemploymentlawyer.com/profiles/beatrice-pola


must be notified at least two working days after this interview, unless otherwise stipulated by collective
bargaining agreement. For example, the national collective bargaining agreement for the banking industry
stipulates that the preliminary interview cannot take place less than 7 calendar days, except in the case of
more favourable legal provisions or specific arrangements (e.g. inaptitude), from the date of first
presentation to the employee of the letter of summons (article 26).

Dismissal for economic reasons may be individual or collective. Individual dismissals for economic reasons
also require a prior interview and notification of redundancy, but above all notification to the
Administration. Collective dismissals for economic reasons require consultation of the Social and Economic
Committee, as well as the establishment of an employment protection plan if the termination concerns at
least 10 employees within 30 days.

Since 1 July 2010, the FMA's General Regulation requires investment service providers to pass an
examination to obtain certification. This certification must be obtained within six months of hiring, so not
securing this certification by the end of this period may justify a dismissal.

A dismissal means a redundancy payment is excluded, except in the case of employment protection plans,
from assessment for social security contributions for the portion not subject to income tax within certain
exemption limits. In addition, article L.511-84-1 of the French Monetary and Financial Code excludes the
variable portion of compensation that may be reduced or recovered as a penalty under the "clawback"
mechanism from assessment for severance pay.
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Switzerland
Author: Simone Wetzstein , Matthias Lötscher , Sarah Vettiger

There are no specific rules or protocols that apply when terminating the employment of an employee in the
financial services sector. However, because changes in the strategic and executive management of, in
particular, regulated companies such as banks, insurance companies, securities firms, fund management
companies, managers of collective assets or asset managers are subject to a prior authorization by FINMA,
the timing of termination and re-hiring of particular persons should be considered.

The general rules on the termination of an employment relationship apply under Swiss law: any
employment contract concluded for an indefinite period may be unilaterally terminated by both employer
and employee, subject to the contractual or (if no contractual notice period was agreed) statutory notice
periods for any reason (ordinary termination).

The termination notice needs to be physically received before the notice period can start, meaning the
notice needs to be received by the employee before the end of a month so that the notice period can start
on the first day of the next month. If notice is not received before the end of the month, the notice period
would start the month following the receipt of the notice. A termination notice might be either delivered by
mail or personally.

Swiss law does not provide for payment in lieu of a notice period. The only option in this regard is to either
send the employee on garden leave or to agree within the termination agreement to terminate the
employment relationship per an earlier termination date than the one provided for in the termination
notice.

As a general rule, an employment contract may be terminated by either party for any reason. However,
Swiss statutory law provides for protection from termination by notice for both employers and employees,
distinguishing between abusive and untimely notices of termination.

Based on social policy concerns, the employer must observe certain waiting periods, during which a notice
cannot validly be served (so-called untimely notice). Such waiting periods apply (art. 336c CO), for example,
during compulsory military or civil defence service, full- or part-time absence from work due to illness or an
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accident, or during an employee’s pregnancy and 16 weeks following the birth of the child. Any notice given
by the employer during these waiting periods is void. Any notice given before the respective period is
effective, but once the special situation has occurred and for the period it lasts, the running of the
applicable notice period is suspended and only continues after the end of the period in question.

In addition, Swiss civil law defines certain grounds based on which terminations are considered abusive
(article 336 CO). Termination by the employer might be considered abusive (eg, if it is based on a personal
characteristic of the other party (eg, gender, race, age), or if the other party exercises a right guaranteed
by the Swiss Federal Constitution (eg, religion or membership in a political party) unless the exercise of this
right violates an obligation of the contract of employment or is seriously prejudicial to the work climate). If
the employer abusively terminates the employment contract, the employer has to pay damages to the
employee and a penalty of up to six months' remuneration (article 336a CO). Nevertheless, an abusive
termination remains valid.

Regarding settlement agreements, Swiss employment law allows the conclusion of such agreements, but
there are strict limits on the parties’ freedom of contract. Termination agreements may not be concluded
that circumvent statutory provisions on employee protection. According to Swiss case law, termination
agreements are usually valid and enforceable if both parties make real concessions, and if the agreement is
also favourable for the employee. To conclude a termination agreement initiated by the employer, the
employee must also be granted a sufficient reflection period. No further formalities need to be observed
when concluding termination agreements, although it is generally advisable to have them in writing.
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