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05. Can the employee under investigation bring legal
action to stop the investigation?

Australia

Author: Joydeep Hor, Kirryn West James, Chris Oliver
at People + Culture Strategies

The respondent has several rights including the right to have the complaint investigated in a fair, impartial
and adequate manner, to hear the allegations in full and to not be victimised. However, there is no avenue
for a respondent to bring legal action to stop a procedurally fair investigation.

In 2014, Australia introduced an anti-bullying jurisdiction which gave the Fair Work Commission (FWC) the
powers to issue a Stop Bullying Order. There have been circumstances where it has been successfully
argued that an investigation itself amounted to bullying and accordingly the respondent applied to the FWC
for a Stop Bullying Order to suspend the investigation.

Last updated on 25/09/2023

A .
e Austria

Author: Michaela Gerlach, Sonia Ben Brahim
at GERLACH

If the investigated employee believes that individual measures violate his rights, he or she can defend him
or herself against them, but he or she cannot stop the entire investigation.

In principle, the employee has various rights such as access, rectification, erasure and the right to contest
the processing of his or her data (articles 12-17 and 21 GDPR). Should these principles be violated, the
employee has the right to lodge a complaint with the data protection authority.

Last updated on 29/09/2023
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Author: Nicolas Simon
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at Van Olmen & Wynant

This is only possible if the employee claims that his or her rights (eg, the right to privacy) are violated by
the investigation (but this will merely limit the investigation methods) or if he or she finds that the
investigation constitutes an abuse of rights. In any case, it will be very hard for an employee to completely
halt the investigation.

Last updated on 15/09/2022

& Brazil

Author: Patricia Barboza, Maury Lobo
at CGM

Employees are not legally prohibited from bringing legal action, but because investigations are within an
employer’s powers, a legal action to broadly stop an investigation (as opposed to an injunction to prevent a
limited measure within an investigation, such as the review of private messages) would likely be deemed
groundless.

Last updated on 14/09/2023

China

Author: Leo Yu, Yvonne Gao, Tracy Liu, Larry Lian
at Jingtian & Gongcheng

There is no provision in the law which provides the employee the right to suspend or interrupt an
investigation by initiating a lawsuit. However, the employee who is suspended for investigation may
request to terminate the employment contract unilaterally and demand the employer to pay economic
compensation on the ground that the employer has not paid enough remuneration, and may initiate labor
arbitration and litigation accordingly, but such arbitration and litigation will not have the effect of
suspending or interrupting the investigation.

In addition, if the employee's privacy or personal information is improperly disposed of during the
investigation, the relevant evidence obtained during the suspension investigation may be deemed as
illegal evidence by arbitral tribunals and courts, and the employer may also be exposed to relevant legal
liabilities for the infringement of privacy, etc.

Last updated on 29/11/2023

= Finland

Author: Anu Waaralinna, Mari Mohsen
at Roschier

The employee does not have a legal right to stop the investigation. The employer must fulfil its obligation
to investigate the alleged misconduct.

Last updated on 15/09/2022
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Author: Pascale Lagesse, Valentino Armillei
at Bredin Prat

An internal investigation is not a police enquiry or a judicial instruction; there is no legal provision enabling
an employee to stop the investigation. At the same time, there is no legal provision enabling the employer
to force an employee to be interviewed. Interviewing an employee within the context of an internal
investigation is also not a disciplinary matter. Therefore, the employee has no right to be assisted by
another employee or an employee representative. The employee could, however, lawfully request the
presence of their lawyer, especially if the company’s lawyer is part of the investigation team.

Last updated on 15/09/2022

B Germany

Author: Hendrik Bockenheimer, Susanne Walzer, Musa Mdjdeci
at Hengeler Mueller

There is no general legal remedy against the conduct of the investigation itself. However, if individual
measures are carried out in violation of the law (eg, data protection rules), the employee can take legal
action against the specific measure through an interim injunction. In addition, the employee has the right to
complain to the works council and ask for the works council's support if he feels that the employer has
discriminated against him, has treated him unfairly, or that he has been adversely affected in any other
way (section 84 paragraph 1 s 2, German Works Constitution Act (BetrVG)).

Additionally, the works council has the right to take legal action against investigative measures that were
carried out in violation of its co-determination rights (see question 16).

Last updated on 15/09/2022

=

= Greece

Ha

Author: Angeliki Tsatsi, Anna Pechlivanidi, Pinelopi Anyfanti, Katerina Basta
at Karatzas & Partners

Although there is no specific legal provision, access to legal action and judicial proceedings cannot be
obstructed under any circumstances as this is a fundamental right under the Greek constitution. Thus, if an
employee manages to bring legal action to stop the investigation (eg, a prolonged investigation for a
frivolous complaint harms them), then the investigation may have to be temporarily paused or permanently
terminated depending on the court decision.

Last updated on 03/04/2023

Hong Kong

Author: Wynne Mok, Jason Cheng, Audrey Li
at Slaughter and May

If the investigation is conducted in a manner that is contrary to an express term of the employment
contract or the implied obligation of trust and confidence of the employer under common law (please see
question 11), the employee may have a claim for breach of contract and possible remedies may include
declaratory and injunctive relief against the investigation.

Last updated on 15/09/2022
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< INndia

Author: Atul Gupta, Kanishka Maggon, Kopal Kumar
at Trilegal

An employee has very limited ability to bring legal action to stop the investigation, as no disciplinary
measure is taken against an individual during the investigation stage. The risk of claims or disputes
generally arises after the employer has taken disciplinary measures against the individual.

An employee could, however, bring claims in some circumstances - for example, if the individual has been
suspended without pay, or if the individual’'s assets have been seized as part of the investigation without
following due process. Therefore, it is critical that robust internal guidelines are framed that lay out the
framework to follow in investigations to mitigate the risk of legal claims or disputes.

Last updated on 15/09/2022

() Ireland

Author: Blathnaid Evans, Mary Gavin
at Ogier

Arguably yes, but it is the exception rather than the rule and it will depend upon the circumstances of the
case. Generally, courts would be slow to intervene in ongoing workplace investigations. However, an
employee may seek injunctive relief to prevent an investigation if they can show that the investigation is
being conducted in breach of a policy or breach of fair procedures to such an extent that there is no
reasonable prospect that the investigation's outcome(s) could be sustainable.

Last updated on 11/10/2023

() italy

Author: Giovanni Muzina, Arianna Colombo
at BonelliErede

In principle, no. However, if the employee believes that, during the workplace investigation, there is a
breach of his or her rights, he or she could act to protect them before the court (eg, through precautionary
urgency proceedings under Article 700 of the Italian Civil Procedure Code.

Last updated on 15/09/2022

® Japan

Author: Chisako Takaya
at Mori Hamada & Matsumoto

There are very few cases in which an employee subject to an investigation can file a legal proceeding to
have the investigation stopped. Theoretically, an employee may be able to file a lawsuit or a provisional
disposition to stop the investigation if he or she has a legal right to request that the company stop the
investigation, but usually a lawsuit or a petition for a provisional disposition alone will not stop an
investigation from proceeding. Although a provisional injunction would conclude in a relatively short period,
such a provisional injunction would be unlikely to be issued if the investigation is conducted properly.
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Last updated on 15/09/2022

= Netherlands

Author: Barbara Kloppert, Mirjam Kerkhof, Roel de Jong
at De Brauw Blackstone Westbroek

Usually there is some kind of regulation in place as a result of which the employee is obliged to cooperate
with the investigation. Nonetheless, there are examples whereby the employee refuses to cooperate.
Especially in workplace investigations it will be hard to be able to conduct an investigation in such a
situation.

There are, however, no possibilities for an employee to bring legal action in order or with the result to stop
the investigation.

Last updated on 27/11/2023

() Nigeria

Author: Adekunle Obebe
at Bloomfield LP

Generally, issues surrounding workplace investigations are usually embedded in either the employee’s
contract or handbook, which is binding on the employee. Thus, an employee cannot validly bring an action
to stop the investigation unless his rights as guaranteed by the Constitution, the Employee’s handbook, and
other laws such as a right to a fair hearing are violated during the investigation.

Consequently, the employee may apply to the National Industrial Court for an order of interim relief against
his or her employer restraining further prejudicial investigation.

Last updated on 15/09/2022

3 Philippines

Author: Rashel Ann C. Pomoy
at Villaraza & Angangco

There is generally no legal remedy for an employee to stop a workplace investigation as it is the
prerogative of management to conduct it. Nevertheless, if the employee alleges violation of any specific
law or contractual provision in the conduct of the investigation, the employee may be able to seek judicial
relief for violation of the law or contract, and ask for interim relief.

Last updated on 26/01/2023

w Poland

Author: Wioleta Polak, Aleksandra Stepniewska, Julia Jewgraf
at WKB Lawyers

This is unlikely. Theoretically, an employee can file a claim against an employer concerning the
infringement of personal rights in the course of an investigation and a motion to secure his or her claims,
which would consist of an employer being forced to suspend the proceedings, but in practice we have not
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encountered such a situation.

Last updated on 20/04/2023

Portugal

Author: André Pestana Nascimento
at Uria Menéndez - Proenca de Carvalho

The employee under investigation can only bring legal action after the investigation is finished and if the
employer has applied a disciplinary sanction.

According to article 329(7) of the Portuguese Labour Code, the employee may submit a complaint to the
immediate superior officer that applied the sanction or may resort to a dispute resolution procedure as
provided for by the applicable collective bargaining agreements or the law (this is uncommon, however).

Furthermore, should a company dismiss an employee in breach of the legal requirements described above,
the latter may take legal action against the company within 60 days of the date of termination of his or her
employment agreement. The employee may also choose to file a preliminary injunction against the
employer seeking immediate (albeit provisional) reinstatement.

Notwithstanding this, if the employee can prove that they suffered damages as a result of being subject to
an abusive and illegal investigation, they may file a complaint with the Labour Authorities or bring a claim
against the employer and demand the payment of compensation for the damages caused.

Last updated on 15/09/2022

Singapore

Author: Jonathan Yuen, Doreen Chia, Tan Ting Ting
at Rajah & Tann Singapore

The employee under investigation is entitled to apply to the Court to stop the investigation. However, the
employee bears the legal burden of showing that the employer has, for instance:

1. failed to comply with the organisation’s grievance policy;

2. committed a serious breach of natural justice; and/or

3. breached the implied term of mutual trust and confidence when investigating the matter, and that
such a breach will, unless remedied, cause such prejudice to the employee that it would be more just
for the investigation to be stopped than to be allowed to continue.

Last updated on 15/09/2022

®, South Korea

Author: Hyunjae Park, Paul Cho, Jihay Ellie Kwack, Kyson Keebong Paek
at Kim & Chang

An employee under investigation cannot bring legal action (eg, an injunction) to stop a workplace
investigation. However, there have been instances where an employee under investigation raised legal
challenges concerning the investigation (eg, breach of privacy). Please see question 19. While the company
would not be legally compelled to stop the investigation when legal challenges are raised, they may face
penalties under the relevant laws if it is determined they have committed a violation.
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Last updated on 15/09/2022

& Spain

Author: Sergio Ponce, Daniel Cerrutti
at Uria Menéndez

No, an employee under investigation has no direct legal option to stop an investigation. This is because
conducting an enquiry is within the employers’ legally acknowledged powers, attached to their capacity to
manage their business and enforce employment contracts and internal policies.

Notwithstanding the above, if the investigation breaches an employee’s rights (privacy, dignity,
remuneration, etc), the individual could:

e file a lawsuit aimed at stopping said breach (and potentially seeking an award for damages); or
¢ file a claim with the Labour Inspectorate with the same purpose.

The result, in this case, would stop the enquiry.

Last updated on 15/09/2022

< Sweden

Author: Henric Diefke, Tobias Normann, Alexandra Baron
at Mannheimer Swartling

No. It should, however, be noted that the employee under investigation may claim a right to rectification
under article 16 of the GDPR and its right to object to processing under article 21 of the GDPR. This may
give the employee under investigation an undesirable opportunity to withhold evidence and obstruct or

impede the investigation. The risk of these rights being exercised is, however, considered to be low.

Last updated on 15/09/2022

€) Switzerland

Author: Laura Widmer, Sandra Schaffner
at Bar & Karrer

The accused could theoretically request a court to stop the investigation, for instance, by arguing that
there is no reason for the investigation and that the investigation infringes the employee's personality
rights. However, if the employer can prove that there were grounds for reasonable suspicion and is
conducting the investigation properly, it is unlikely that such a request would be successful.

Last updated on 15/09/2022

== Thailand

Author: Ratthai Kamolwarin, Norrapat Werajong
at Chandler MHM

There is no mechanism in place to take legal action to halt an investigation. The investigation is an internal
process of the employer.
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Last updated on 15/09/2022

Turkey

Author: Elvan Aziz, Gllce Saydam Pehlivan, Emre Kotil, Osman Pepeoglu
at Paksoy

There is no specific remedy provided under Turkish law to stop the investigation. One may consider
requesting an injunction from a court for this purpose, but it is less likely that such a request would be
successful. This is because investigations are often conducted for fact-finding purposes and to obtain an
injunction the claimant will need to prove that this fact-finding exercise will pose a great risk and cause
irreparable harm to the employee.

Last updated on 15/09/2022

5 United Kingdom

Author: Phil Linnard, Clare Fletcher
at Slaughter and May

Not usually, unless the investigation is being conducted in breach of a contractual policy (as sometimes
happens in the NHS, for example), or if the investigation is not adjourned pending the outcome of criminal
proceedings, and the employee can show that failure to do so is a breach of either an express term or the
implied term of trust and confidence. The latter would be rare, but possible if the employee can
demonstrate a real danger of a miscarriage of justice (see question 21).

Last updated on 15/09/2022

#E United States

Author: Rachel G. Skaistis, Eric W. Hilfers, Jenny X. Zhang
at Cravath, Swaine & Moore

In general, private sector employees have considerably fewer rights vis-a-vis a company-led internal
investigation than their public sector counterparts. This is because many US states are “at will”
employment states, which means that, absent an employment contract that provides otherwise, an
employee can be terminated for any reason not prohibited by statute or public policy. Depending on the
specific circumstances, however, an employee who is the subject of an internal investigation could bring or
threaten legal action according to contract or tort principles to stop an investigation. An employee may also
challenge an investigation because it was conducted in violation of certain federal, state or foreign laws, for
example, the use of polygraph tests in violation of the Employee Polygraph Protection Act or foreign data
privacy laws.

Last updated on 15/09/2022

Vietnam

Author: Stephen Le, Trang Le
at Le & Tran Law Corporation

The employee can only bring legal action to stop the investigation if he or she claims that his or her rights
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have been clearly and blatantly violated during the investigation. However, the employee bears a heavy
legal burden of proof to substantiate his or her claims. Based on our experience, most of the time, it is very
difficult for the employee to prove this and successfully stop the investigation.

Last updated on 25/09/2023

Contributors

Australia

Joydeep Hor

Kirryn West James

Chris Oliver

People + Culture Strategies

= Austria

Michaela Gerlach
Sonia Ben Brahim
GERLACH

() Belgium

Nicolas Simon
Van Olmen & Wynant

& Brazil
Patricia Barboza
Maury Lobo
CcGM

China

Leo Yu

Yvonne Gao

Tracy Liu

Larry Lian

Jingtian & Gongcheng

= Finland

Anu Waaralinna
Mari Mohsen
Roschier

() France

Pascale Lagesse
Valentino Armillei
Bredin Prat


https://www.internationalemploymentlawyer.com/profiles/joydeep-hor
https://www.internationalemploymentlawyer.com/profiles/kirryn-west-james
https://www.internationalemploymentlawyer.com/profiles/chris-oliver
https://www.internationalemploymentlawyer.com/profiles/michaela-gerlach
https://www.internationalemploymentlawyer.com/profiles/sonia-ben-brahim
https://www.internationalemploymentlawyer.com/profiles/nicolas-simon
https://www.internationalemploymentlawyer.com/profiles/patricia-barboza
https://www.internationalemploymentlawyer.com/profiles/maury-lobo
https://www.internationalemploymentlawyer.com/profiles/leo-yu
https://www.internationalemploymentlawyer.com/profiles/yvonne-gao
https://www.internationalemploymentlawyer.com/profiles/tracy-liu
https://www.internationalemploymentlawyer.com/profiles/larry-lian
https://www.internationalemploymentlawyer.com/profiles/anu-waaralinna
https://www.internationalemploymentlawyer.com/profiles/mari-mohsen
https://www.internationalemploymentlawyer.com/profiles/pascale-lagesse
https://www.internationalemploymentlawyer.com/profiles/valentino-armillei

M Germany

Hendrik Bockenheimer
Susanne Walzer

Musa Mujdeci
Hengeler Mueller

i

Greece

Angeliki Tsatsi
Anna Pechlivanidi
Pinelopi Anyfanti
Katerina Basta
Karatzas & Partners

Hong Kong

Wynne Mok

Jason Cheng
Audrey Li
Slaughter and May

< India

Atul Gupta
Kanishka Maggon
Kopal Kumar
Trilegal

() Ireland

Blathnaid Evans
Mary Gavin
Ogier

() ritaly

Giovanni Muzina
Arianna Colombo
BonelliErede

® Japan

Chisako Takaya
Mori Hamada & Matsumoto

< Netherlands

Barbara Kloppert

Mirjam Kerkhof

Roel de Jong

De Brauw Blackstone Westbroek

() Nigeria


https://www.internationalemploymentlawyer.com/profiles/hendrik-bockenheimer
https://www.internationalemploymentlawyer.com/profiles/susanne-walzer
https://www.internationalemploymentlawyer.com/profiles/musa-mujdeci
https://www.internationalemploymentlawyer.com/profiles/angeliki-tsatsi
https://www.internationalemploymentlawyer.com/profiles/anna-pechlivanidi
https://www.internationalemploymentlawyer.com/profiles/pinelopi-anyfanti
https://www.internationalemploymentlawyer.com/profiles/katerina-basta
https://www.internationalemploymentlawyer.com/profiles/wynne-mok
https://www.internationalemploymentlawyer.com/profiles/jason-cheng
https://www.internationalemploymentlawyer.com/profiles/audrey-li
https://www.internationalemploymentlawyer.com/profiles/atul-gupta
https://www.internationalemploymentlawyer.com/profiles/kanishka-maggon
https://www.internationalemploymentlawyer.com/profiles/kopal-kumar
https://www.internationalemploymentlawyer.com/profiles/blathnaid-evans
https://www.internationalemploymentlawyer.com/profiles/mary-gavin
https://www.internationalemploymentlawyer.com/profiles/giovanni-muzina
https://www.internationalemploymentlawyer.com/profiles/arianna-colombo
https://www.internationalemploymentlawyer.com/profiles/chisako-takaya
https://www.internationalemploymentlawyer.com/profiles/barbara-kloppert
https://www.internationalemploymentlawyer.com/profiles/mirjam-kerkhof
https://www.internationalemploymentlawyer.com/profiles/roel-de-jong

Adekunle Obebe
Bloomfield LP

3 Philippines

Rashel Ann C. Pomoy
Villaraza & Angangco

w Poland

Wioleta Polak
Aleksandra Stepniewska
Julia Jewgraf

WKB Lawyers

Portugal

André Pestana Nascimento
Uria Menéndez - Proenca de Carvalho

Singapore

Jonathan Yuen

Doreen Chia

Tan Ting Ting

Rajah & Tann Singapore

®, South Korea

Hyunjae Park

Paul Cho

Jihay Ellie Kwack
Kyson Keebong Paek
Kim & Chang

& Spain

Sergio Ponce
Daniel Cerrutti
Uria Menéndez

AR

w Sweden
Henric Diefke

Tobias Normann
Alexandra Baron
Mannheimer Swartling

€) Switzerland

Laura Widmer
Sandra Schaffner
Bar & Karrer

mm Thailand


https://www.internationalemploymentlawyer.com/profiles/adekunle-obebe
https://www.internationalemploymentlawyer.com/profiles/rashel-ann-c-pomoy
https://www.internationalemploymentlawyer.com/profiles/wioleta-polak
https://www.internationalemploymentlawyer.com/profiles/aleksandra-stepniewska
https://www.internationalemploymentlawyer.com/profiles/julia-jewgraf
https://www.internationalemploymentlawyer.com/profiles/andre-pestana-nascimento
https://www.internationalemploymentlawyer.com/profiles/jonathan-yuen
https://www.internationalemploymentlawyer.com/profiles/doreen-chia
https://www.internationalemploymentlawyer.com/profiles/tan-ting-ting
https://www.internationalemploymentlawyer.com/profiles/hyunjae-park
https://www.internationalemploymentlawyer.com/profiles/paul-cho
https://www.internationalemploymentlawyer.com/profiles/jihay-ellie-kwack
https://www.internationalemploymentlawyer.com/profiles/kyson-keebong-paek
https://www.internationalemploymentlawyer.com/profiles/sergio-ponce
https://www.internationalemploymentlawyer.com/profiles/daniel-cerrutti
https://www.internationalemploymentlawyer.com/profiles/henric-diefke
https://www.internationalemploymentlawyer.com/profiles/tobias-normann
https://www.internationalemploymentlawyer.com/profiles/alexandra-baron
https://www.internationalemploymentlawyer.com/profiles/laura-widmer
https://www.internationalemploymentlawyer.com/profiles/sandra-schaffner

— [N AC RN NN RV ]
-

Ratthai Kamolwarin
Norrapat Werajong
Chandler MHM

Turkey

Elvan Aziz

GUlce Saydam Pehlivan
Emre Kotil

Osman Pepeoglu
Paksoy

= United Kingdom

Phil Linnard
Clare Fletcher
Slaughter and May

£ United States

Rachel G. Skaistis

Eric W. Hilfers

Jenny X. Zhang

Cravath, Swaine & Moore

Vietnam

Stephen Le
Trang Le
Le & Tran Law Corporation

www.internationalemploymentlawyer.com


https://www.internationalemploymentlawyer.com/profiles/ratthai-kamolwarin
https://www.internationalemploymentlawyer.com/profiles/norrapat-werajong
https://www.internationalemploymentlawyer.com/profiles/elvan-aziz
https://www.internationalemploymentlawyer.com/profiles/gulce-saydam-pehlivan
https://www.internationalemploymentlawyer.com/profiles/emre-kotil
https://www.internationalemploymentlawyer.com/profiles/osman-pepeoglu
https://www.internationalemploymentlawyer.com/profiles/phil-linnard
https://www.internationalemploymentlawyer.com/profiles/clare-fletcher
https://www.internationalemploymentlawyer.com/profiles/rachel-g-skaistis
https://www.internationalemploymentlawyer.com/profiles/eric-w-hilfers
https://www.internationalemploymentlawyer.com/profiles/jenny-x-zhang
https://www.internationalemploymentlawyer.com/profiles/stephen-le
https://www.internationalemploymentlawyer.com/profiles/trang-le
https://www.internationalemploymentlawyer.com

	Workplace Investigations
	Contributing Editors
	05. Can the employee under investigation bring legal action to stop the investigation?
	Flag / Icon  Australia
	Australia
	Flag / Icon  Austria
	Austria
	Flag / Icon  Belgium
	Belgium
	Flag / Icon  Brazil
	Brazil
	Flag / Icon  China
	China
	Flag / Icon  Finland
	Finland
	Flag / Icon  France
	France
	Flag / Icon  Germany
	Germany
	Flag / Icon  Greece
	Greece
	Flag / Icon  Hong Kong
	Hong Kong
	Flag / Icon  India
	India
	Flag / Icon  Ireland
	Ireland
	Flag / Icon  Italy
	Italy
	Flag / Icon  Japan
	Japan
	Flag / Icon  Netherlands
	Netherlands
	Flag / Icon  Nigeria
	Nigeria
	Flag / Icon  Philippines
	Philippines
	Flag / Icon  Poland
	Poland
	Flag / Icon  Portugal
	Portugal
	Flag / Icon  Singapore
	Singapore
	Flag / Icon  South Korea
	South Korea
	Flag / Icon  Spain
	Spain
	Flag / Icon  Sweden
	Sweden
	Flag / Icon  Switzerland
	Switzerland
	Flag / Icon  Thailand
	Thailand
	Flag / Icon  Turkey
	Turkey
	Flag / Icon  United Kingdom
	United Kingdom
	Flag / Icon  United States
	United States
	Flag / Icon  Vietnam
	Vietnam


	Contributors
	Australia
	Austria
	Belgium
	Brazil
	China
	Finland
	France
	Germany
	Greece
	Hong Kong
	India
	Ireland
	Italy
	Japan
	Netherlands
	Nigeria
	Philippines
	Poland
	Portugal
	Singapore
	South Korea
	Spain
	Sweden
	Switzerland
	Thailand
	Turkey
	United Kingdom
	United States
	Vietnam



