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02. How is a workplace investigation usually
commenced?

Australia

Author: Joydeep Hor, Kirryn West James, Chris Oliver
at People + Culture Strategies

A workplace investigation will generally be triggered by an employee making a complaint; however, issues
may also be brought to the attention of an employer through an anonymous tip, by suppliers or contractors,
from customers or because of observations and hearsay.

Complaints can be made directly to Human Resources (HR), anonymously, by email to a line manager or a
third party. While complaints do not need to be written and can be informal, brief or verbal, complaints of
this nature can make the process harder and more information may be required.

The receipt of a complaint does not necessarily mean that an employer needs to undertake an investigation
immediately. A grievance policy ordinarily contains a multi-step approach to dealing with complaints,
starting with internal resolution options such as informal discussions, conciliation and mediation. However,
an investigation should be commenced where:

e the complaint alleges serious misconduct or unlawful conduct;

e the employer is required to conduct a workplace investigation as per an employment contract, policy,
procedure or industrial instrument; or

e the complaint is complex and requires clarity on what has occurred to establish the facts.

Last updated on 15/09/2022

w Austria

Author: Michaela Gerlach, Sonia Ben Brahim
at GERLACH

In general, an internal investigation is only initiated if there is suspicion of a violation. The decision to
commence an internal investigation is up to the company, and it has to weigh the pros and cons. For
limited liability companies, which are subject to the Association Responsibility Act, an internal investigation
may exempt them from criminal liability. Disadvantages may include investigation costs, disruption of
operations, discovery of information requiring later disclosure, possible negative media coverage and
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increased risk of exposure to external parties.

Investigations can relate to specific individuals, departments, or the entire company. An investigation may
include various measures, such as obtaining and analysing files and documents, conducting questionnaires
and employee interviews, monitoring internet use, video or telephone surveillance of employees and
setting up whistleblowing hotlines. Not all measures are acceptable without restrictions. The provisions of
labour law and data protection law must always be complied with.

To avoid wasting resources, the objectives of the investigation should be defined in advance. In addition,
the selection and sequence of instruments to be used should be determined. A legal assessment of the
chosen measures is essential to avoid legal complications.

Last updated on 29/09/2023

() Belgium

Author: Nicolas Simon
at Van Olmen & Wynant

First, the employer should appoint an investigator or investigative team that will be responsible for
conducting the investigation. Next, the employer or the investigators might think about communicating
with the involved employees. It depends on the situation if this is a good idea or not. In general, it can be
recommended that the employer is transparent towards the involved employees and openly communicates
about the (start of the) investigation process. This is definitively the case if it is already clear that the
involved employees are under scrutiny because of their actions. In this case, the actual investigation can
begin with a hearing of the involved employees. However, if there is a risk that employees will hide or
destroy evidence or will collude to prevent the employer from finding the truth, the investigation can also
start without any communication. In this case, it would be better to start collecting evidence before hearing
from the employees involved.

Last updated on 15/09/2022

& Brazil

Author: Patricia Barboza, Maury Lobo
at CGM

Workplace investigations usually commence on the receipt of an allegation, which can be presented orally
or in writing to an assigned member of the company (usually, within the HR, Compliance or Legal
Departments, or to a direct supervisor) or via an external channel, as determined by the company’s policy.

Last updated on 14/09/2023

China

Author: Leo Yu, Yvonne Gao, Tracy Liu, Larry Lian
at Jingtian & Gongcheng

The employer will generally obtain clues of employees' misconduct, actively or passively, through such
means as internal audit, employee whistleblowing, whistleblowing from suppliers or partners, regular or
irregular compliance management assessment of the employer and management concerns, and carry out
investigation based on such clues. Meanwhile, the employer will further investigate whether the employees
involved have committed other acts of misconduct.
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The investigation is usually carried out from outside to inside and from the macro level to the specific level.
That is to first interview the provider of the clues and other insiders for verification and obtaining further
information. Then to conduct internal and external system and written documents review based on the
investigation clues. Preliminary evidence will be formed after the basic verification of facts. Finally, the
employer will interview the employees involved and listen to their explanations, and finally determine the
subsequent handling method.

Last updated on 29/11/2023

= Finland

Author: Anu Waaralinna, Mari Mohsen
at Roschier

When the employer becomes aware of possible misconduct, the employer must commence an investigation
immediately, in practice within about two weeks. The information may come to the employer's knowledge
via, for example, the employer's own observations, from the complainant or their colleagues or an
employee representative.

Last updated on 15/09/2022

() France

Author: Pascale Lagesse, Valentino Armillei
at Bredin Prat

When a report of wrongdoing is brought to the employer's attention, whether through a whistleblower or
another channel, and an internal investigation is expected, it may be either mandatory or optional,
depending on the facts of the alleged wrongdoing.

The investigation will be mandatory when the alleged wrongdoing relates to an ethical issue according to
anti-corruption regulations, the employer’s duty of due diligence regarding, for example, human rights or
environmental matters, or where the works council has issued an alert relating to a “serious and imminent
danger” (or to “fundamental human rights”), but also whenever it relates to the employer's obligation to
ensure employee safety (eg, moral or sexual harassment).

If the investigation is not mandatory, it is up to the employer to decide whether or not to carry out the
investigation. Several key questions can help the employer determine whether or not it is appropriate to
carry out an investigation, such as:

e What are the benefits of doing nothing? The company will have to draw up a list of the pros and cons
of an investigation, bearing in mind that in some cases a poorly conducted investigation could make
the situation worse;

e What is the priority (eg, obtaining or securing evidence, or correcting the irregularity)?

e What rules or codes of ethics must the company comply with?

¢ Should external legal counsel only advise the company or should they play a major role in the
investigation process by becoming an investigator?

Last updated on 27/11/2023

M Germany

Author: Hendrik Bockenheimer, Susanne Walzer, Musa Mdjdeci
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at Hengeler Mueller

Typical triggers for a workplace investigation may be internal hints (eg, from employees), internal audits,
compliance or the legal department. However, investigations by the public prosecutor or other authorities
can also lead to a workplace investigation.

There are no strict guidelines for the course of the investigation. The measures to be taken and the
sequence in which they will be carried out to clarify the facts must be decided on a case-by-case basis.
However, the first step should be to secure evidence. All relevant documents and records (eg, e-mails, hard
disks, text messages, data carriers, copies) should be collected and employees may be interviewed. The
second step should be to evaluate the evidence and the third step is to decide how to deal with the results
(eg, whether any disciplinary measures should be taken or the intended procedures should be adjusted).

Irrespective of how a workplace investigation is commenced, when it comes to severe breaches of duty by
an employee, a two-week exclusion period for issuing a termination for cause must be observed at all
stages. This two-week period starts when the employer becomes aware of the relevant facts but is
suspended as long as the employer is still investigating and collecting information, provided that the
investigation is carried out swiftly.

Last updated on 15/09/2022
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Greece

Author: Angeliki Tsatsi, Anna Pechlivanidi, Pinelopi Anyfanti, Katerina Basta
at Karatzas & Partners

Internal investigations can be initiated either upon a complaint or report by an employee, (or other persons
providing services or seeking employment, etc) in the workplace or by the employer as part of their
managerial right.

If from an employee, the complaint or report may fall within the scope of an internal disciplinary procedure,
if any, or may concern an alleged workplace violence or harassment incident, or fall within the scope of
L.4990/2022 on the protection of persons who report breaches of Union law.

Reports by whistleblowers are submitted to the manager with responsibility for receiving and monitoring
reports, a person appointed for that purpose under L.4990/2022. Complaints for incidents and harassment
in the workplace can also be submitted, according to L.4808/2022, to the person or internal body
specifically assigned to receive such complaints. Both laws require the employer to define the persons
competent for receiving and monitoring complaints or reports and notifying the employees stricto sensu
and any other persons falling within the scope of the respective provisions.

Last updated on 03/04/2023

Hong Kong

Author: Wynne Mok, Jason Cheng, Audrey Li
at Slaughter and May

The circumstances in which an employer commences a workplace investigation may vary. However, it is
common that an employer will consider it necessary to commence a workplace investigation upon receipt
of a complaint concerning a fellow employee. Sometimes, the complaint may be made anonymously. If the
employer considers there to be substance in the complaint, it may commence an investigation to find out
the truth of the matter, resolve the complaint and, if necessary, improve its systems and controls to prevent
the reoccurrence of any misconduct.

A workplace investigation may be warranted if the employer receives an enquiry from a regulator
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concerning its affairs or an employee’s conduct. The investigation findings could enable the employer to
respond to the regulator (which could be a mandatory obligation) and at the same time assess its risk
exposure.

Last updated on 15/09/2022

< India

Author: Atul Gupta, Kanishka Maggon, Kopal Kumar
at Trilegal

As a precursor to the actual disciplinary process, investigations are usually initiated when the employer
becomes aware of an allegation or complaint of misconduct, or observes any acts or omissions by an
employee constituting workplace misconduct. The employer (or investigating committee - which could also
be an outside agency like an auditor or law firm appointed by the employer) would generally commence the
investigation by speaking with the complainant (or whistleblower) to gather as many details as possible
(relevant facts, evidence, list of witnesses, etc) concerning the allegations, so that the next steps and
approach can be determined upfront.

Last updated on 15/09/2022

() Ireland

Author: Blathnaid Evans, Mary Gavin
at Ogier

Investigations can start in multiple ways. They usually stem from an employee raising a grievance, a
bullying complaint, or a possible protected disclosure. Investigations may also stem from the employer in a
disciplinary context, or indeed can be commenced if an external complaint or issue is raised by a third
party of the organisation.

The first thing the employer must consider is whether an investigation is necessary. It may be that the
issue at hand can be resolved informally or is of such a nature that it cannot be investigated, either through
a lack of detail or simply because the subject of the complaint is no longer an employee. Any such decision
to investigate or not should be carefully documented.

The next step to determine is the nature of the investigation. It should be clear at the outset whether the
investigation is simply a fact-gathering exercise or if the investigator will be tasked with making findings on
the evidence. The distinction is significant as a fact-gathering investigation can proceed without prompting
the full panoply of rights, but the basic principles of fairness should still be applied. A fact-gathering
investigation should determine whether there is or is not, a case to answer. If a disciplinary hearing follows
then the rights outlined in question 1 will apply at that stage. If it is a fact-finding investigation, the rights
apply from the outset of the process. The employee who is required to respond to the issues (the
respondent) should be fully aware of the extent of the investigation. The investigator appointed to do the
investigation should be clear about what is expected of them.

If the employer believes an investigation is necessary, it should be acknowledged and started without
delay. In particular, according to the Protected Disclosures legislation, a report should be acknowledged
within seven days.

An employer should consider and identify the scope of the investigation and establish who will investigate
the matter. Terms of reference under which the investigation will be carried out should be established by
the employer and shared with the employee raising the issue (the complainant). An employer should not
seek agreement on the terms, but invite commentary to ensure that the full scope of the investigation is
captured within the terms of reference. Robust terms of reference that lay down the clear parameters of
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the investigation will assist the investigator and all parties involved in the process.

Last updated on 11/10/2023

() ltaly

Author: Giovanni Muzina, Arianna Colombo
at BonelliErede

Generally speaking, a workplace investigation can commence either as a consequence of facts reported by
employees or third parties (either anonymous or not), for instance within a whistleblowing procedure or as
part of normal and periodical activity carried out by internal auditing.

Last updated on 15/09/2022

@® Japan

Author: Chisako Takaya
at Mori Hamada & Matsumoto

The trigger for an investigation in the workplace may be:

e when an employee makes a report (eg, a report of harassment, a report of misconduct by another
employee, etc);

e when an investigation is conducted by the Labour Standards Inspection Office or another regulatory
agency;

e when a criminal or illegal act is discovered in the workplace; or

e when an internal audit conducted by the company reveals a problem.

Last updated on 15/09/2022

= Netherlands

Author: Barbara Kloppert, Mirjam Kerkhof, Roel de Jong
at De Brauw Blackstone Westbroek

The workplace investigation can be exercised by an internal (ad hoc) investigation department of the
company itself, for example under the direction of the internal audit department or compliance
department. This is possible if there is sufficient manpower with the necessary independence, knowledge
and experience. Case law, however, shows that courts tend to be more critical of internal investigations
than external investigations. For more complex and sensitive investigations, a forensic accountant or
lawyer is often involved. The advantage of involving a lawyer is that the investigation and its outcome are
covered by privilege. This guarantees the confidentiality of the investigation, also regarding supervisors
and investigating authorities. Yet, at the same time, there is increasing debate about the role of lawyers as
investigators, given their inherent bias to work in the interests of their client (the employer).

The investigation starts with a plan of approach that must be signed by the contractor. This plan of
approach outlines the legal framework of the investigation, such as the scope, the means to be used, how it
will deal with data, the use of experts, how the interviews will be conducted, the way of reporting and
confidentiality. Furthermore, there must be a protocol for how the investigator conducts the investigation
and that applies to all parties involved.

Gathering information can be done in various ways. For example:
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e An inventory can be made of the household effects of a company. In the event of theft, an inventory
can be an appropriate means of establishing exactly what has been stolen.

e An investigation of the books: this is an investigation of all documents of the company. These are not
private documents of employees, but documents of the company itself. For an investigator, an
interview can be a good way to gather more information, for example by interviewing witnesses. In
practice, there are almost always several interviews with the suspects, the employer and other people
involved.

e Open source research, which often involves researching a person's social media, or public documents
relevant to the research. In principle, “open sources” refers to all public documents in the world;
nowadays, many public documents are digitised.

e A workplace search, which includes everything present in the workplace: diaries, computer files, e-
mails, letters, and even the contents of a wastebasket.

e A digital data investigation: this is a frequently used tool in fraud investigations. Most communication
and documents are digital nowadays. It is, therefore, very likely that evidence can be found in digital
data. Each of these means of investigation must respect the principles of an internal investigation and
comply with the GDPR principles .

Last updated on 27/11/2023

() Nigeria

Author: Adekunle Obebe
at Bloomfield LP

A workplace investigation is conducted to verify alleged misconduct within a workplace.[1] Once a
complaint is made regarding wrongdoing, misconduct or unethical behaviour by an employee or group of
employees within a workplace, an investigation is required to confirm the complaint and if it is confirmed,
the body in charge of supervising the employees (usually the HR specialist, disciplinary committee or line
managers) determine and implement necessary corrective or disciplinary actions.

[1] Conducting Internal Investigations In Organisation - Health & Safety - Nigeria (mondag.com)

Last updated on 15/09/2022

3 Philippines

Author: Rashel Ann C. Pomoy
at Villaraza & Angangco

Workplace investigations are normally commenced either through a complaint filed by other employees in
the workplace or by HR or other representatives of management.

Under the Safe Spaces Act, employers are required to commence an investigation and decide on
complaints regarding gender-based sexual harassment, within ten days of the complaint being brought to
their attention. For other workplace misconduct, management is given wide discretion regarding the means
and method by which the workplace investigation may be carried out.

Last updated on 26/01/2023

w Poland
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Author: Wioleta Polak, Aleksandra Stepniewska, Julia Jewgraf
at WKB Lawyers

There are no legal requirements in this respect - it depends on the internal policies or practices at a given
working establishment. Based on our experience - an internal investigation usually commences with a
preliminary assessment of a reported irregularity. If the preliminary assessment leads to a conclusion that
a reported situation may be an irregularity, an investigation is launched by appointing a commission or
team that conducts the investigation or selecting an investigator. Then, a plan of investigation is
established. Depending on the circumstances, the investigation plan may involve a collection of documents
or files, their analysis, and interviews with a victim, witnesses or a subject (although the procedure
depends on the type of case, internal rules and practice). At the end of the process, the report is prepared
by the commission or team with facts established during the process, recommendations, and other
suggestions as to the investigated issue.

Last updated on 20/04/2023

Portugal

Author: André Pestana Nascimento
at Uria Menéndez - Proenca de Carvalho

Having been informed of an alleged infraction committed by an employee, the employer must prepare a
detailed written accusation and notify the employee.

Moreover, if the alleged infraction constitutes gross misconduct and the employer is considering dismissal,
a formal statement of the employer’s intention to dismiss the employee should accompany the accusation.
If this is not expressly done, the employer will be unable to dismiss the employee and may only apply one
of the conservatory sanctions. A copy of these documents must be sent to the works council, if any, and,
should the employee be a union member, to the respective trade union.

Notwithstanding this, if before preparing the accusation the employer needs to further investigate the facts
and circumstances, it may open a preliminary investigation aimed at collecting all the facts and
circumstances and conclude if there are grounds to bring an accusation against the employee.

The preliminary investigation must start within 30 days of the employer becoming aware of the facts, be
diligently carried out (but with no maximum period laid down by law) and concluded within 30 days of the
last investigatory act. Furthermore, the preliminary investigation will suspend the relevant statutory
deadlines and statutes of limitations (ie, 60 days from the date of acknowledgment, by the employer or a
supervisor with disciplinary power, of the facts to enforce disciplinary action against the employee and one
year from when the facts occurred, regardless of the employer’s acknowledgment, unless the infraction
also constitutes a criminal offence, in which case the longer statutes of limitation established in criminal
law will apply).

Last updated on 15/09/2022

Singapore

Author: Jonathan Yuen, Doreen Chia, Tan Ting Ting
at Rajah & Tann Singapore

A workplace investigation usually commences with the receipt of feedback, a complaint or a grievance, by
named or anonymous persons, in respect of a work-related matter or event, or the conduct of an employee.

Last updated on 15/09/2022
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®, South Korea

Author: Hyunjae Park, Paul Cho, Jihay Ellie Kwack, Kyson Keebong Paek
at Kim & Chang

There are many different ways a workplace investigation concerning employee misconduct could
commence. Below are some key examples from our experience:

e an employee reports allegations concerning another employee’s misconduct through an ethics hotline
or other means (eg, email, phone call);

e an outsider such as a former employee or a vendor reports allegations concerning employee
misconduct to a company officer;

e an internal audit reveals potential employee misconduct;

e media reports raise allegations of employee misconduct; and

e an external investigation begins (eg, by criminal authorities or administrative agencies) concerning
alleged employee misconduct.

Last updated on 15/09/2022

’ S .
< Spain
Author: Sergio Ponce, Daniel Cerrutti
at Uria Menéndez

Given that Spain lacks legislation in this area (see question 1), each company commences workplace
investigations following its internal guidelines, policies or practices, if any. In our experience, investigations
begin with a formal decision to commence the enquiry, which is set out in writing for record-keeping
purposes.

This decision will normally mention:

the facts that will be investigated;

the reasons to investigate the facts (eg, they could be a breach of company policies);
how the investigation will be conducted; and

the individuals who will conduct the enquiry.

Depending on the company, the decision to initiate the investigation may take the form of a decision by the
competent employee or officer (ethics or compliance officer) or the minutes of the relevant corporate body
(board of directors or compliance committee).

Last updated on 15/09/2022

G Sweden

Author: Henric Diefke, Tobias Normann, Alexandra Baron
at Mannheimer Swartling

An investigation can be initiated in several ways. It is usually as a result of whistleblowing or a report on
work environment deficiencies, or through other channels (eg, HR, the police, media coverage).

Last updated on 15/09/2022

€ Switzerland
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Author: Laura Widmer, Sandra Schaffner
at Bar & Karrer

Internal investigations are usually initiated after reports about possible violations of the employer's code of
conduct, applicable laws or regulations have been submitted by employees to their superiors, the human
resources department or designated internal reporting systems such as hotlines (including whistleblowing
hotlines).

For an internal investigation to be initiated, there must be a reasonable suspicion (grounds).[1] If no such
grounds exist, the employer must ask the informant for further or more specific information. If no grounds
for reasonable suspicion exists, the case must be closed. If grounds for reasonable suspicion exist, the
appropriate investigative steps can be initiated by a formal investigation request from the company
management.[2]

[1] Claudia Fritsche, Interne Untersuchungen in der Schweiz: Ein Handbuch fUr regulierte Finanzinstitute
und andere Unternehmen, Zirich/St. Gallen 2013, p. 21.

[2] Klaus Moosmayer, Compliance, Praxisleitfaden fur Unternehmen, 2. A. Minchen 2015, N 314.

Last updated on 15/09/2022

== Thailand

Author: Ratthai Kamolwarin, Norrapat Werajong
at Chandler MHM

Usually, a complainant submitting a grievance to the company would be a trigger for proceeding with a
workplace investigation. The LPA does not specify when a workplace investigation should commence but it
is subject to the employer’'s work rules and regulations, including the whistleblowing policy, as the
investigation usually commences after an employee or a whistle-blower has filed a complaint to the
employer. In some cases, there might be a whistleblower and the start of the workplace investigation would
be subject to the whistleblowing policy and the employer’s discretion. Also, if a questionable transaction or
activity is detected, fiscal audits may be the source that triggers a voluntary workplace investigation.

Last updated on 15/09/2022

Turkey

Author: Elvan Aziz, Gllce Saydam Pehlivan, Emre Kotil, Osman Pepeoglu
at Paksoy

The need to initiate an internal investigation may arise from the receipt of information from various
sources. Reporting is one of the most common sources and can be in different forms. In Turkey, while
conventional methods such as reporting to a direct supervisor, human resources or executives is quite
common, whistleblowers also use reporting mechanisms such as web-based forms, telephone hotlines or e-
mail, if such mechanisms exist. It is critical to obtain as much information as possible from the
complainants at this initial contact, to make a sound decision on whether or not to commence an
investigation. There is no requirement to decide to start an investigation and it can be commenced through
a corporate resolution (eg, ethics committee resolution or board resolution) of a decision-making body or a
decision of the body or person who has such authority under the company policies. The investigation team
who will conduct the process may also be approved by the company's decision-making body. It is also
advisable to have a preliminary inquiry for the complaints, before commencing a fully-fledged investigation.
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Last updated on 15/09/2022

5k United Kingdom

Author: Phil Linnard, Clare Fletcher
at Slaughter and May

The trigger could come from several sources, such as a grievance from a current or former employee, a
complaint from external sources, a whistleblowing disclosure, or as the result of internal governance
measures.

In each case, the employer will need to decide if an investigation is warranted. It may be required by
internal policies or regulatory requirements in some circumstances. Consideration must be given to
whether an investigation is feasible; for example, is the evidence still in existence and accessible? Are key
witnesses still employed or contactable?

If the employer concludes that an investigation is warranted, it should start without unreasonable delay.
The first step would usually be to set terms of reference, which outline the purpose and remit of the
investigation. These should be closely drafted and continually referred to, to avoid the investigation’s scope
expanding when new points arise (as they almost always will). An investigator will also need to be
appointed (see question 4).

Last updated on 15/09/2022

#£ United States

Author: Rachel G. Skaistis, Eric W. Hilfers, Jenny X. Zhang
at Cravath, Swaine & Moore

A workplace investigation is often, although not always, prompted by a complaint of workplace misconduct,
usually made directly by the employee who was harmed by the conduct, a third party who witnessed the
conduct, or a manager or supervisor who was made aware of the issue and has reporting obligations as a
result of his or her role in the organisation.

It is best practice - and often a legal requirement depending on the applicable state law - for companies to
clearly outline a complaint process in their policies and to provide employees who experience, have
knowledge of, or witness incidents they believe to violate the company’s policies with one or more options
for making a report. Although the specific complaint procedure may vary depending on the size of the
organisation, the nature of the business and the type of complaint at issue, many companies provide for (or
require) making a report through one of the following channels:

e a company-managed hotline or online equivalent;
e human resources;

an affected employee’s supervisor or manager; or
e a member of the legal or compliance department.

Last updated on 15/09/2022

Vietnam
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The circumstances in which an employer commences a workplace investigation may vary, either through a
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whistleblower, through an internal system, email or phone call; complaints from suppliers, contractors, or
customers; or accounts from observations and hearsay. Sometimes, it comes from anonymous complaints.
However, it is common for an employer to verify whether the report or complaint is substantiated, partially
substantiated, or unsubstantiated, which is sufficient to initiate and commence a workplace investigation.
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