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09. What additional considerations apply when the
investigation involves whistleblowing?
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If an employee complains to his or her superiors about grievances or misconduct in the workplace and is
subsequently dismissed, this may constitute an unlawful termination (article 336, Swiss Code of
Obligations). However, the prerequisite for this is that the employee behaves in good faith, which is not the
case if he or she is (partly) responsible for the grievance.
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It is up to the employer to determine whether or not to open an investigation after a complaint from a
whistleblower. It is very important that the identity of the whistleblower is protected and that the employer
also should not reveal the identity of the witness or the source of information, as the sources and witnesses
may fear retaliation and feel uncomfortable or hesitant in giving information or raising concerns again.
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The actions of the employer may carry through to a subsequent state proceeding. First and foremost, any
prohibitions on the use of evidence must be considered. Whereas in civil proceedings the interest in
establishing the truth must merely prevail for exploitation (article 152 paragraph 2, Swiss Civil Procedure
Code), in criminal proceedings, depending on the nature of the unlawful act, there is a risk that the
evidence may not be used (see question 27 and article 140 et seq, Swiss Civil Procedure Code).
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There are no issues with an internal workplace investigation being conducted in parallel to any criminal or
regulatory investigation. In such a case, the employer should handle the workplace investigation
meticulously, pay attention to all the facts and evidence, inform the authorities of the ongoing internal
workplace investigation, and ensure that it complies with all applicable legal requirements or directions
made by the relevant authorities concurrently. Also, the employer should not take any steps that interfere
with, hinder, or obstruct the parallel investigations.
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