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05. Can the employee under investigation bring legal
action to stop the investigation?
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Author: Laura Widmer , Sandra Schaffner

The accused could theoretically request a court to stop the investigation, for instance, by arguing that
there is no reason for the investigation and that the investigation infringes the employee's personality
rights. However, if the employer can prove that there were grounds for reasonable suspicion and is
conducting the investigation properly, it is unlikely that such a request would be successful.
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The employee can only bring legal action to stop the investigation if he or she claims that his or her rights
have been clearly and blatantly violated during the investigation. However, the employee bears a heavy
legal burden of proof to substantiate his or her claims. Based on our experience, most of the time, it is very
difficult for the employee to prove this and successfully stop the investigation.
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06. Can co-workers be compelled to act as witnesses?
What legal protections do employees have when
acting as witnesses in an investigation?
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Due to the employee's duty of loyalty towards the employer and the employer's right to give instructions to
its employees, employees generally must take part in an ongoing investigation and comply with any
summons for questioning if the employer demands this (article 321d, Swiss Code of Obligations). If the
employees refuse to participate, they generally are in breach of their statutory duties, which may lead to
measures such as a termination of employment.

The question of whether employees may refuse to testify if they would have to incriminate themselves is
disputed in legal doctrine.[1] However, according to legal doctrine, a right to refuse to testify exists if
criminal conduct regarding the questioned employee or a relative (article 168 et seq, Swiss Criminal
Procedure Code) is involved, and it cannot be ruled out that the investigation documentation may later end
up with the prosecuting authorities (ie, where employees have a right to refuse to testify in criminal
proceedings, they cannot be forced to incriminate themselves by answering questions in an internal
investigation).[2]

 

[1] Nicolas Facincani/Reto Sutter, Interne Untersuchungen: Rechte und Pflichten von Arbeitgebern und
Angestellten, published on hrtoday.ch, last visited on 17 June 2022.

[2] Same opinion: Nicolas Facincani/Reto Sutter, Interne Untersuchungen: Rechte und Pflichten von
Arbeitgebern und Angestellten, published on hrtoday.ch, last visited on 17 June 2022.
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There are no provisions in Vietnamese law that impose any statutory or legal obligation on an employee to
act as a witness in an investigation. Hence, an employer does not have the power to compel its employees
to act as witnesses in an investigation. However, a request for an employee to provide evidence or give
details of an event that he or she knows of may reasonably be deemed to be a lawful and reasonable
directive from an employer. Consequently, an employee’s refusal to act as a witness may be tantamount to
an act of insubordination, which may lead to disciplinary action by the employer. In any circumstances, if
an employee refuses to attend an interview or is generally not cooperating with an investigation, the
reasons for this will need to be considered carefully by the employer.
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13. Can non-disclosure agreements (NDAs) be used to
keep the fact and substance of an investigation
confidential?
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In addition to the above-mentioned statutory confidentiality obligations, separate non-disclosure
agreements can be signed. In an internal investigation, the employee should be expressly instructed to
maintain confidentiality.
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Generally, NDAs can be used to keep the facts and substance of a workplace investigation confidential.
There are no express prohibitions against such NDAs. However, there are cases set out under Decree No.
13/2023/ND-CP on personal data protection where personal data is allowed or required to be disclosed
without the data subject’s consent, in instances that are necessary to serve the public interest or to protect
the life and health of the data subject.
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