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08. Can the employer search employees’ possessions
or files as part of an investigation?

Switzerland
Author: Laura Widmer , Sandra Schaffner

The basic rule is that the employer may not search private data during internal investigations.

If there is a strong suspicion of criminal conduct on the part of the employee and a sufficiently strong
justification exists, a search of private data may be justified.[1] The factual connection with the
employment relationship is given, for example, in the case of a criminal act committed during working
hours or using workplace infrastructure.[2]

 

[1] Claudia Fritsche, Interne Untersuchungen in der Schweiz: Ein Handbuch für regulierte Finanzinstitute
und andere Unternehmen, Zürich/St. Gallen 2013, p. 168.

[2] Claudia Fritsche, Interne Untersuchungen in der Schweiz: Ein Handbuch für regulierte Finanzinstitute
und andere Unternehmen, Zürich/St. Gallen 2013, p. 168 et seq.
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Electronic information created during employment would generally be owned by the employer and would
be the employer’s assets. If an employee is given a computer or laptop to use for work, the employer has
the right to log into that device and take any data that is stored therein, provided that the data does not
contain sensitive information of that employee and PDPA requirements are met.

To avoid any potential issues regarding physical data such as documents on the employee’s desk, it is
advisable to search those areas with the subject employee to show good faith. In practice, the employee

at Bär & Karrer

at Chandler MHM

https://www.internationalemploymentlawyer.com/profiles/phil-linnard
https://www.internationalemploymentlawyer.com/profiles/clare-fletcher
https://www.internationalemploymentlawyer.com/profiles/laura-widmer
https://www.internationalemploymentlawyer.com/profiles/sandra-schaffner
https://www.internationalemploymentlawyer.com/profiles/ratthai-kamolwarin
https://www.internationalemploymentlawyer.com/profiles/norrapat-werajong


normally agrees to search those areas with the employer, or allows the employer to search alone.
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16. If there is a works council or trade union, does it
have any right to be informed or involved in the
investigation?

Switzerland
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In general, works councils and trade unions are not very common in Switzerland and there are no statutory
rules that would provide a works council or trade union a right to be informed or involved in an ongoing
internal investigation. However, respective obligations might be foreseen in an applicable collective
bargaining agreement, internal regulations or similar.
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Thai labor laws do not require a workplace investigation to involve participation from trade unions or labour
unions. However, it is possible for labour unions established under the Labor Relation Act BE. 2518 (1975)
to submit a demand for a collective bargaining agreement (CBA) with employers to get a seat at the table.
There was a case where a management union made a CBA with the employer wherein the president of the
management union would be involved in any investigation of any manager, who is a union member, under
investigation. In that case, the employer must comply with the CBA by informing the president and allowing
the president to participate in the investigations.
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