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15. Does the employee under investigation have a
right to be accompanied or have legal representation
during the investigation?

Hong Kong
Author: Wynne Mok , Jason Cheng , Audrey Li

Absent any right conferred by the employment contract or the relevant internal policy, employees do not
have a right under Hong Kong law to be accompanied or have legal representation during an investigation
meeting or interview. While the employee being investigated is entitled to seek his or her own legal advice
during the investigation, employers have discretion on whether to allow the employee to be accompanied
or represented by his or her legal adviser in an investigation meeting or interview. That said, to ensure
fairness in the process and to avoid unnecessary allegations of undue influence, the employer may
consider allowing the employee to have legal representatives present, especially if serious allegations are
made against the employee and the outcome of the investigation could have a significant impact on the
employee’s future.
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Switzerland
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In the case of an employee involved in an internal investigation, a distinction must be made as to whether
the employee is acting purely as an informant or whether there are conflicting interests between the
company and the employee involved. If the employee is acting purely as an informant, the employee has,
in principle, no right to be accompanied by their own legal representative.[1]

However, if there are conflicting interests between the company and the employee involved, when the
employee is accused of any misconduct, the employee must be able to be accompanied by their own legal
representative. For example, if the employee's conduct might potentially constitute a criminal offence, the
involvement of a legal representative must be permitted.[2] Failure to allow an accused person to be
accompanied by a legal representative during an internal investigation, even though the facts in question
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are relevant to criminal law, raises the question of the admissibility of statements made in a subsequent
criminal proceeding. The principles of the Swiss Criminal Procedure Code cannot be undermined by
alternatively collecting evidence in civil proceedings and thus circumventing the stricter rules applicable in
criminal proceedings.[3]

In general, it is advisable to allow the involvement of a legal representative to increase the willingness of
the employee involved to cooperate.

 

[1] Claudia Götz Staehelin, Unternehmensinterne Untersuchungen, 2019, p. 37.

[2] Simona Wantz/Sara Licci, Arbeitsvertragliche Rechte und Pflichten bei internen Untersuchungen, in:
Jusletter 18 February 2019, N 59.

[3] Roger Rudolph, Interne Untersuchungen: Spannungsfelder aus arbeitsrechtlicher Sicht, SJZ 114/2018, p.
392; Niklaus Ruckstuhl, BSK-StPO, Art. 158 StPO N 36.
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19. What if the employee under investigation raises a
grievance during the investigation?

Hong Kong
Author: Wynne Mok , Jason Cheng , Audrey Li

As discussed in question 11, an employer owes an implied obligation of trust and confidence towards its
employees under common law. This means that an employer cannot disregard a genuine complaint made
by an employee even if the employee is under internal investigation. The employer may have put in place
an employee grievance handling policy, which should be followed when handling the employee’s grievance.

If the grievance raised relates to how the workplace investigation is being conducted (for example, it is
alleged that the investigator has a conflict of interest or is biased), the employer should consider
suspending the investigation until this grievance is properly addressed to ensure fairness. However, if the
grievance is nothing but an attempt to delay or hinder the investigation, the employer may be entitled to
proceed with the investigation regardless. The employer should therefore carefully assess the nature and
validity of any grievance raised in each case. The employer should also consider its rights under the
employment contract if the employee is being uncooperative or obstructive.
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In the context of private internal investigations, grievances initially raised by the employee do not usually
have an impact on the investigation.

However, if the employer terminates the employment contract due to a justified legal complaint raised by
an employee, a court might consider the termination to be abusive and award the employee compensation
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in an amount to be determined by the court but not exceeding six months’ pay for the employee (article
336 paragraph 1 (lit. b) and article 337c paragraph 3, Swiss Code of Obligations). Furthermore, a
termination by the employer may be challenged if it takes place without good cause following a complaint
of discrimination by the employee to a superior or the initiation of proceedings before a conciliation board
or a court by the employee (article 10, Federal Act on Gender Equality).
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