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14. When does privilege attach to investigation
materials?
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Legal professional privilege may attach to investigation materials if they are generated for the sole or
dominant purpose of giving or obtaining legal advice (legal advice privilege); or created with the sole or
dominant purpose of either obtaining or giving advice about or obtaining evidence to be used in an actual
or reasonably contemplated litigation (litigation privilege).[1] Legal advice privilege applies to confidential
communications between lawyers and their clients, whereas litigation privilege may extend to
communications between lawyers, clients and third parties. The employer may withhold disclosure of any
materials that are subject to either legal advice or litigation privilege.

In the context of a workplace investigation, internal interview records are protected by legal advice
privilege if the dominant purpose of creating those records is to seek legal advice on potential disciplinary
action against the employee. Such interview records are protected by litigation privilege if they are created
to obtain evidence in an actual or reasonably contemplated litigation.

It should be noted that the point in time at which the sole or dominant purpose is judged is when the
document is created. In other words, a document is not covered by litigation privilege if it was not created
for litigation purposes but was subsequently used to obtain legal advice for litigation.[2] On a practical
point, if the employer would like to minimise disclosure of the investigation by claiming privilege over
relevant materials, it may wish to limit the number of documents created and persons to which they are
circulated to avoid potential waiver of privilege.

 

[1] White Book 2023, 24/5/16, 24/5/18; Litigation privilege applies to adversarial proceedings, but not
inquisitorial or administrative proceedings (White Book 2023, 24/5/28).

[2] White Book 2023, 24/5/18.
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As outlined above, all employees generally have the right to know whether and what personal data is being
or has been processed about them (article 8 paragraph 1, Swiss Federal Act on Data Protection; article
328b, Swiss Code of Obligations).

The employer may refuse, restrict or postpone the disclosure or inspection of internal investigation
documents if a legal statute so provides, if such action is necessary because of overriding third-party
interests (article 9 paragraph 1, Swiss Federal Act on Data Protection) or if the request for information is
manifestly unfounded or malicious. Furthermore, a restriction is possible if overriding the self-interests of
the responsible company requires such a measure and it also does not disclose the personal data to third
parties. The employer or responsible party must justify its decision (article 9 paragraph 5, Swiss Federal Act
on Data Protection).[1]

The scope of the disclosure of information must, therefore, be determined by carefully weighing the
interests of all parties involved in the internal investigation.

 

[1] Claudia M. Fritsche, Interne Untersuchungen in der Schweiz, Ein Handbuch für Unternehmen mit
besonderem Fokus auf Finanzinstitute, p. 284 et seq.
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18. What if unrelated matters are revealed as a result
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If unrelated matters are revealed during the investigation, the employer should consider whether an
investigation is needed. If yes, the employer should decide whether it is appropriate to incorporate the new
matters into the scope of the existing investigation by expanding the terms of reference. However, it may
not be appropriate to do so if different individuals are concerned or such inclusion would unduly complicate
or delay the progress of the existing investigation. If that is the case, the employer should commence a
separate investigation.
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There are no regulations in this regard in the Swiss employment law framework. However, in criminal
proceedings, the rules regarding accidental findings apply (eg, article 243, Swiss Criminal Procedure Code
for searches and examinations or article 278, Swiss Criminal Procedure Code for surveillance of post and
telecommunications). In principle, accidental findings are usable, with the caveat of general prohibitions on
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the use of evidence.
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