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10. What confidentiality obligations apply during an
investigation?
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Workplace investigations should usually be conducted on a confidential basis to preserve the integrity of
the investigation, avoid cross-contamination of evidence and maintain the confidentiality of the employee
under investigation. This means that those involved in the investigation (ie, the subject employee and any
material witnesses) should be made aware of the fact and substance of the investigation on a need-to-know
basis.

While the extent of the confidentiality obligations are usually governed by the employer’s internal policies
and the employment contract, there are circumstances where the employer has a statutory duty to keep
information unearthed in the investigation confidential. For instance, if it is found that certain property
represents proceeds of an indictable offence[1] or drug trafficking[2], or is terrorist property[3], the
employer should report its knowledge or suspicion to the Joint Financial Intelligence Unit (JFIU) as soon as is
reasonably practicable and avoid disclosure to any other person as such disclosure may constitute “tipping
off”. Another example is if a workplace investigation is commenced in response to a regulatory enquiry, the
employer may be bound by a statutory secrecy obligation and may not be at liberty to disclose anything
about the regulatory enquiry to anyone including those who are subject to the workplace investigation. For
example, section 378 of the Securities and Futures Ordinance (SFO) imposes such a secrecy obligation on
anyone who is under investigation or assists the Securities and Futures Commission (SFC) in an
investigation.[4]

 

[1] OSCO section 25A(5). A person who contravenes the section is liable on conviction on indictment to a
fine of $500,000 and to imprisonment for 3 years, or upon summary conviction to a fine of $100,000 and to
imprisonment for 1 year.

[2] DTROPO section 25A(1). A person who contravenes the section is liable on conviction on indictment to a
fine of $500,000 and to imprisonment for 3 years, or upon summary conviction to a fine of $100,000 and to
imprisonment for 1 year.

[3] UNATMO section 12(1). A person who contravenes the section is liable on conviction to a fine and to
imprisonment for 3 years, or upon summary conviction to a fine of $100,000 and to imprisonment for 1
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year.

[4] A person who fails to maintain secrecy is liable upon conviction on indictment to a maximum fine of $1
million and imprisonment for up to two years (or upon summary conviction, to a maximum fine of $100,000
and imprisonment for up to six months).
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Besides the employee's duty of performance (article 319, Swiss Code of Obligations), the employment
relationship is defined by the employer's duty of care (article 328, Swiss Code of Obligations) and the
employee's duty of loyalty (article 321a, Swiss Code of Obligations). Ancillary duties can be derived from
the two duties, which are of importance for the confidentiality of an internal investigation.[1]

In principle, the employer must respect and protect the personality (including confidentiality and privacy)
and integrity of the employee (article 328 paragraph 1, Swiss Code of Obligations) and take appropriate
measures to protect the employee. Because of the danger of pre-judgment or damage to reputation as well
as other adverse consequences, the employer must conduct an internal investigation discreetly and
objectively. The limits of the duty of care are found in the legitimate self-interest of the employer.[2]

In return for the employer's duty of care, employees must comply with their duty of loyalty and safeguard
the employer's legitimate interests. In connection with an internal investigation, employees must therefore
keep the conduct of an investigation confidential. Additionally, employees must keep confidential and not
disclose to any third party any facts that they have acquired in the course of the employment relationship,
and which are neither obvious nor publicly accessible.[3]

 

[1] Wolfgang Portmann/Roger Rudolph, BSK OR, Art. 328 N 1 et seq.

[2]Claudia Fritsche, Interne Untersuchungen in der Schweiz, Ein Handbuch für Unternehmen mit
besonderem Fokus auf Finanzinstitute, p. 202.

[3] David Rosenthal et al., Praxishandbuch für interne Untersuchungen und eDiscovery, Release 1.01,
Zürich/Bern 2021, p. 133.
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12. Can the identity of the complainant, witnesses or
sources of information for the investigation be kept
confidential?
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Subject to any internal policies and terms of the employment contract, an employer would have discretion
as to whether the identity of the complainant, witnesses or sources of information for the investigation
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should be kept confidential. In general, the employer should consider how the confidential treatment or its
absence would affect the conduct and outcome of the investigation. The disclosure of the identity of the
complainant in some cases may be necessary for the employee under investigation to respond in a
meaningful way. On the other hand, both the complainant and witnesses may be more forthcoming in
providing information if he or she is assured that his or her identity will not be made known to the person
under investigation (especially if the latter is senior management personnel). A balance should be struck
between the interests of the complainant or witnesses in maintaining confidentiality and the need for the
employee under investigation to make a proper response to the allegations made. In any case, the
employer should follow its whistleblowing policy if there is one (as discussed in question 9), and take into
account practical and statutory considerations relating to confidentiality (as discussed in question 10).
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As mentioned under Question 10, the employer’s duty of care (article 328, Swiss Code of Obligations) also
entails the employer’s duty to respect and protect the personality (including confidentiality and privacy)
and integrity of employees (article 328 paragraph 1, Swiss Code of Obligations) and to take appropriate
measures to protect them.

However, in combination with the right to be heard and the right to be informed regarding an investigation,
the accused also has the right that incriminating evidence is presented to them throughout the
investigation and that they can comment on it. For instance, this right includes disclosure of the persons
accusing them and their concrete statements. Anonymisation or redaction of such statements is
permissible if the interests of the persons incriminating the accused or the interests of the employer
override the accused’ interests to be presented with the relevant documents or statements (see question
11; see also article 9 paragraphs 1 and 4, Swiss Federal Act on Data Protection). However, a careful
assessment of interests is required, and these must be limited to what is necessary. In principle, a person
accusing another person must take responsibility for their information and accept criticism from the person
implicated by the information provided.[1]

 

[1] Roger Rudolph, Interne Untersuchungen: Spannungsfelder aus arbeitsrechtlicher Sicht, SJZ 114/2018, p.
390.
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