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action to stop the investigation?
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If the investigation is conducted in a manner that is contrary to an express term of the employment
contract or the implied obligation of trust and confidence of the employer under common law (please see
question 11), the employee may have a claim for breach of contract and possible remedies may include
declaratory and injunctive relief against the investigation.
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The accused could theoretically request a court to stop the investigation, for instance, by arguing that
there is no reason for the investigation and that the investigation infringes the employee's personality
rights. However, if the employer can prove that there were grounds for reasonable suspicion and is
conducting the investigation properly, it is unlikely that such a request would be successful.
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Absent any right conferred by the employment contract or the relevant internal policy, employees do not
have a right under Hong Kong law to be accompanied or have legal representation during an investigation
meeting or interview. While the employee being investigated is entitled to seek his or her own legal advice
during the investigation, employers have discretion on whether to allow the employee to be accompanied
or represented by his or her legal adviser in an investigation meeting or interview. That said, to ensure
fairness in the process and to avoid unnecessary allegations of undue influence, the employer may
consider allowing the employee to have legal representatives present, especially if serious allegations are
made against the employee and the outcome of the investigation could have a significant impact on the
employee’s future.
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In the case of an employee involved in an internal investigation, a distinction must be made as to whether
the employee is acting purely as an informant or whether there are conflicting interests between the
company and the employee involved. If the employee is acting purely as an informant, the employee has,
in principle, no right to be accompanied by their own legal representative.[1]

However, if there are conflicting interests between the company and the employee involved, when the
employee is accused of any misconduct, the employee must be able to be accompanied by their own legal
representative. For example, if the employee's conduct might potentially constitute a criminal offence, the
involvement of a legal representative must be permitted.[2] Failure to allow an accused person to be
accompanied by a legal representative during an internal investigation, even though the facts in question
are relevant to criminal law, raises the question of the admissibility of statements made in a subsequent
criminal proceeding. The principles of the Swiss Criminal Procedure Code cannot be undermined by
alternatively collecting evidence in civil proceedings and thus circumventing the stricter rules applicable in
criminal proceedings.[3]

In general, it is advisable to allow the involvement of a legal representative to increase the willingness of
the employee involved to cooperate.

 

[1] Claudia Götz Staehelin, Unternehmensinterne Untersuchungen, 2019, p. 37.

[2] Simona Wantz/Sara Licci, Arbeitsvertragliche Rechte und Pflichten bei internen Untersuchungen, in:
Jusletter 18 February 2019, N 59.

[3] Roger Rudolph, Interne Untersuchungen: Spannungsfelder aus arbeitsrechtlicher Sicht, SJZ 114/2018, p.
392; Niklaus Ruckstuhl, BSK-StPO, Art. 158 StPO N 36.
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