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06. Can co-workers be compelled to act as witnesses?
What legal protections do employees have when
acting as witnesses in an investigation?
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Due to the employee's duty of loyalty towards the employer and the employer's right to give instructions to
its employees, employees generally must take part in an ongoing investigation and comply with any
summons for questioning if the employer demands this (article 321d, Swiss Code of Obligations). If the
employees refuse to participate, they generally are in breach of their statutory duties, which may lead to
measures such as a termination of employment.

The question of whether employees may refuse to testify if they would have to incriminate themselves is
disputed in legal doctrine.[1] However, according to legal doctrine, a right to refuse to testify exists if
criminal conduct regarding the questioned employee or a relative (article 168 et seq, Swiss Criminal
Procedure Code) is involved, and it cannot be ruled out that the investigation documentation may later end
up with the prosecuting authorities (ie, where employees have a right to refuse to testify in criminal
proceedings, they cannot be forced to incriminate themselves by answering questions in an internal
investigation).[2]

 

[1] Nicolas Facincani/Reto Sutter, Interne Untersuchungen: Rechte und Pflichten von Arbeitgebern und
Angestellten, published on hrtoday.ch, last visited on 17 June 2022.

[2] Same opinion: Nicolas Facincani/Reto Sutter, Interne Untersuchungen: Rechte und Pflichten von
Arbeitgebern und Angestellten, published on hrtoday.ch, last visited on 17 June 2022.

Last updated on 15/09/2022

Turkey
Author: Elvan Aziz , Gülce Saydam Pehlivan , Emre Kotil , Osman Pepeoğlu

at Bär & Karrer

https://www.internationalemploymentlawyer.com/profiles/phil-linnard
https://www.internationalemploymentlawyer.com/profiles/clare-fletcher
https://www.internationalemploymentlawyer.com/profiles/laura-widmer
https://www.internationalemploymentlawyer.com/profiles/sandra-schaffner
https://www.internationalemploymentlawyer.com/profiles/elvan-aziz
https://www.internationalemploymentlawyer.com/profiles/gulce-saydam-pehlivan
https://www.internationalemploymentlawyer.com/profiles/emre-kotil
https://www.internationalemploymentlawyer.com/profiles/osman-pepeoglu


Co-workers cannot be compelled to act as witnesses in a workplace investigation. Employees also have
rights arising from the law that must be respected by the employers and investigators, such as the right to
privacy or to remain silent, freedom of expression and communication. These rights must be protected
during every step of the workplace investigation process.
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20. What if the employee under investigation goes off
sick during the investigation?
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The time spent on the internal investigation by the employee should be counted as working time[1]. The
general statutory and internal company principles on sick leave apply. Sick leave for which the respective
employee is not responsible must generally be compensated (article 324a paragraph 1 and article 324b,
Swiss Code of Obligations). During certain periods of sick leave (blocking period), the employer may not
ordinarily terminate the employment contract; however, immediate termination for cause remains possible.

The duration of the blocking period depends on the employee's seniority, amounting to 30 days in the
employee's first year of service, 90 days in the employee's second to ninth year of service and 180 days
thereafter (article 336c paragraph 1 (lit. c), Swiss Code of Obligations).

 

[1] Ullin Streiff/Adrian von Kaenel/Roger Rudolph, Arbeitsvertrag, Praxiskommentar zu Art. 319–362 OR, 7.
A. 2012, Art. 328b N 8 OR.
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The employee’s participation in the investigation is vital for a fair assessment and to ensure that the
employee has been allowed to defend himself or herself against the allegations. As such, every reasonable
effort must be made by the employer to adjust the investigation process so that the employee can take
part in the investigation. For example, if the employee goes off sick and thus cannot attend the
investigation interviews or disciplinary hearings, the investigation should be carried out as much as
possible without resorting to the employee in question, by initially exhausting the other available options
(such as conducting interviews or disciplinary hearings with other available witnesses). However, if the
employee’s absence takes longer than is reasonably expected or the matter at hand must be dealt with
urgently, the employer may consider concluding the investigation and determining the next steps based on
the information at hand. In such a case, it is recommended to explain in the investigation report the
reasons why the employee could not take part in the investigation process (ie, why an interview or
disciplinary hearing, etc, could not have been arranged with the employee) along with supporting
documentation evidencing the employer’s efforts to involve the employee in the investigation process and
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the employee’s excuse for not participating interviews or disciplinary hearings.
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