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06. Can co-workers be compelled to act as witnesses?
What legal protections do employees have when
acting as witnesses in an investigation?

Portugal
Author: André Pestana Nascimento

If the employer decides on an internal investigation to assess potential wrongful actions carried out within
the company, employees must cooperate. However, employees are entitled to the privilege against self-
incrimination established in the Portuguese Criminal Code, according to which individuals are not obliged to
self-report.

An employee's refusal to cooperate with an internal investigation may be regarded as a breach of conduct
by the employer and, ultimately, may lead to disciplinary sanctions.

Employees who act as witnesses in cases of harassment cannot be sanctioned unless they acted with wilful
misconduct, and any sanction applied to an employee who acted as a witness in a harassment procedure
will be presumed to be abusive.

Last updated on 15/09/2022

Switzerland
Author: Laura Widmer , Sandra Schaffner

Due to the employee's duty of loyalty towards the employer and the employer's right to give instructions to
its employees, employees generally must take part in an ongoing investigation and comply with any
summons for questioning if the employer demands this (article 321d, Swiss Code of Obligations). If the
employees refuse to participate, they generally are in breach of their statutory duties, which may lead to
measures such as a termination of employment.

The question of whether employees may refuse to testify if they would have to incriminate themselves is
disputed in legal doctrine.[1] However, according to legal doctrine, a right to refuse to testify exists if
criminal conduct regarding the questioned employee or a relative (article 168 et seq, Swiss Criminal
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Procedure Code) is involved, and it cannot be ruled out that the investigation documentation may later end
up with the prosecuting authorities (ie, where employees have a right to refuse to testify in criminal
proceedings, they cannot be forced to incriminate themselves by answering questions in an internal
investigation).[2]

 

[1] Nicolas Facincani/Reto Sutter, Interne Untersuchungen: Rechte und Pflichten von Arbeitgebern und
Angestellten, published on hrtoday.ch, last visited on 17 June 2022.

[2] Same opinion: Nicolas Facincani/Reto Sutter, Interne Untersuchungen: Rechte und Pflichten von
Arbeitgebern und Angestellten, published on hrtoday.ch, last visited on 17 June 2022.
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Thailand
Author: Ratthai Kamolwarin , Norrapat Werajong

Normally, the work rules prescribe requirements for cooperation with investigations. An employer may
instruct co-workers to give statements as witnesses as this would be a fair and legitimate order of the
employer, because investigations are conducted to maintain a good working environment.

Witness protection measures in a workplace can vary as no minimum standard has been set and they are
generally subject to work rules and regulations. However, some legislation, which may not relate to a
workplace investigation conducted by an employer, also protects the witnesses who are helping authorities
investigate violations under the relevant acts. For example, the Labor Relation Act B.E. 2518 (1975)
prohibits an employer from terminating an employee or conducting any action that may result in the
employee being unable to work because of filing a complaint or being a witness for the authorities, or
providing information on issues related to labour protection laws to the authorities.

The employer may have a policy of non-retaliation for the protection of witnesses who have given
statements and evidence for a workplace investigation.
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26. How long should the outcome of the investigation
remain on the employee’s record?

Portugal
Author: André Pestana Nascimento

There are no specific rules in the Portuguese Labour Code on this matter.

However, article 332 of the PLC states that the employer should keep an updated record of disciplinary
sanctions, so the competent authorities can easily verify compliance with applicable provisions.
Accordingly, it is advisable to maintain a record of disciplinary sanctions during the entire employment
relationship.

Also, please note that some collective bargaining agreements state that the disciplinary register must be
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deleted from the employee’s record periodically.

Last updated on 15/09/2022

Switzerland
Author: Laura Widmer , Sandra Schaffner

From an employment law point of view, there is no statute of limitations on the employee's violations.
Based on the specific circumstances (eg, damage incurred, type of violation, basis of trust or the position of
the employee), a decision must be made as to the extent to which the outcome should remain on the
record.

From a data protection point of view, only data that is in the interest of the employee (eg, to issue a
reference letter) may be retained during the employment relationship. In principle, stored data must be
deleted after the termination of the employment relationship. Longer retention may be justified if rights are
still to be safeguarded or obligations are to be fulfilled in the future (eg, data needed regarding foreseeable
legal proceedings, data required to issue a reference letter or data in relation to a non-competition
clause).[1]

 

[1] Wolfgang Portmann/Isabelle Wildhaber, Schweizerisches Arbeitsrecht, 4. Edition, Zurich/St. Gallen 2020,
N 473.
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Thailand
Author: Ratthai Kamolwarin , Norrapat Werajong

There is no period required by law for keeping the outcome of the investigation on the employee’s record.
However, if termination of employment is the outcome of the investigation, an employer should keep
details of the investigation for at least 10 years, in line with the prescribed period for an employee to file an
unfair dismissal claim against an employer. An employer may use the details of an investigation to defend
such a claim. For other disciplinary action, the retention of investigation details on the employee’s record is
at the employer’s discretion.
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