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01. What legislation, guidance and/or policies govern
a workplace investigation?

& Brazil

Author: Patricia Barboza, Maury Lobo
at CGM

There is no specific law governing workplace investigations in Brazil, but Law 14.457/2022 states that
companies must have rules that relate to sexual and other forms of harassment in their internal policies,
address the rules for receiving and processing accusations, assess the facts, and discipline any individuals
directly and indirectly involved in acts of sexual harassment or violence.

If the investigation has any connection with anticorruption matters, the investigation procedure must
comply with Law 12846/2013 (Brazilian Anticorruption Act) and Decree 8420/2015.

As a result, Brazilian employers usually follow the rules determined by internal corporate policies, which
often result from international regulations and principles that differ from the Brazilian ones, which
inadvertently expose the Brazilian subsidiary to liability. The answers below will highlight common
examples of this, when appropriate.

Last updated on 14/09/2023

China

Author: Leo Yu, Yvonne Gao, Tracy Liu, Larry Lian
at Jingtian & Gongcheng

Currently there are no unified laws, administrative regulations or policies in the field of labor laws in
People's Republic of China (referred to as “PRC”) regarding investigations on workplaces of ordinary
employers. The laws and regulations of employers in certain specific industries (such as banking, securities,
insurance, medical institutions, etc.) and the laws and regulations governing certain personnel (such as
officers of state-owned enterprises and members of the Communist Party of China) contain provisions
relating to investigations on employees' conduct, but such provisions are only applicable to the
aforementioned specific industries or personnel.

Employers generally will specify their investigation rights and rules and procedures of internal
investigations in their internal rules and regulations (such as the employee handbook) or the employment
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contracts entered into with their employees. However, it should be noted that workplace investigations are
still subject to laws and regulations in relation to personal information, privacy and data protection.

Last updated on 29/11/2023

® Japan

Author: Chisako Takaya
at Mori Hamada & Matsumoto

There is no specific legislation, guidance or policies covering investigations in the workplace. Issues such as
the Personal Data Protection Law, invasion of privacy, and infringement of freedoms may arise regarding
the related parties, subjects, methods, and results of investigations. In addition, court decisions have stated
that "when there has been a violation of corporate order, an investigation of the facts may be conducted to
clarify the nature of the violation, issue business instructions or orders necessary to restore the disturbed
order or take disciplinary action against the violator as a sanction”. The investigation or order must be
reasonable and necessary for the smooth operation of the enterprise, and the method and manner of the
investigation or order must not be excessive or restrain an employee's personality or freedom. In such a
case, the investigation may be considered to be illegal and may constitute a tort.

Last updated on 15/09/2022

€) Switzerland

Author: Laura Widmer, Sandra Schaffner
at Bar & Karrer

There is no specific legal regulation for internal investigations in Switzerland. The legal framework is
derived from general rules such as the employer's duty of care, the employee's duty of loyalty and the
employee's data protection rights. Depending on the context of the investigation, additional legal
provisions may apply; for instance, additional provisions of the Swiss Federal Act on Data Protection or the
Swiss Criminal Code.

Last updated on 15/09/2022

02. How is a workplace investigation usually
commenced?

& Brazil

Author: Patricia Barboza, Maury Lobo
at CGM

Workplace investigations usually commence on the receipt of an allegation, which can be presented orally
or in writing to an assigned member of the company (usually, within the HR, Compliance or Legal
Departments, or to a direct supervisor) or via an external channel, as determined by the company’s policy.

Last updated on 14/09/2023
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Author: Leo Yu, Yvonne Gao, Tracy Liu, Larry Lian
at Jingtian & Gongcheng

The employer will generally obtain clues of employees' misconduct, actively or passively, through such
means as internal audit, employee whistleblowing, whistleblowing from suppliers or partners, regular or
irregular compliance management assessment of the employer and management concerns, and carry out
investigation based on such clues. Meanwhile, the employer will further investigate whether the employees
involved have committed other acts of misconduct.

The investigation is usually carried out from outside to inside and from the macro level to the specific level.
That is to first interview the provider of the clues and other insiders for verification and obtaining further
information. Then to conduct internal and external system and written documents review based on the
investigation clues. Preliminary evidence will be formed after the basic verification of facts. Finally, the
employer will interview the employees involved and listen to their explanations, and finally determine the
subsequent handling method.

Last updated on 29/11/2023

® Japan

Author: Chisako Takaya
at Mori Hamada & Matsumoto

The trigger for an investigation in the workplace may be:

e when an employee makes a report (eg, a report of harassment, a report of misconduct by another
employee, etc);

e when an investigation is conducted by the Labour Standards Inspection Office or another regulatory
agency;

e when a criminal or illegal act is discovered in the workplace; or

e when an internal audit conducted by the company reveals a problem.

Last updated on 15/09/2022

€) Switzerland

Author: Laura Widmer, Sandra Schaffner
at Bar & Karrer

Internal investigations are usually initiated after reports about possible violations of the employer's code of
conduct, applicable laws or regulations have been submitted by employees to their superiors, the human
resources department or designated internal reporting systems such as hotlines (including whistleblowing
hotlines).

For an internal investigation to be initiated, there must be a reasonable suspicion (grounds).[1] If no such
grounds exist, the employer must ask the informant for further or more specific information. If no grounds
for reasonable suspicion exists, the case must be closed. If grounds for reasonable suspicion exist, the
appropriate investigative steps can be initiated by a formal investigation request from the company
management.[2]

[1] Claudia Fritsche, Interne Untersuchungen in der Schweiz: Ein Handbuch fir regulierte Finanzinstitute
und andere Unternehmen, Zurich/St. Gallen 2013, p. 21.
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[2] Klaus Moosmayer, Compliance, Praxisleitfaden fur Unternehmen, 2. A. Minchen 2015, N 314.
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03. Can an employee be suspended during a
workplace investigation? Are there any conditions on
suspension (eg, pay, duration)?

& Brazil

Author: Patricia Barboza, Maury Lobo
at CGM

Yes, an employee can be suspended during or before a workplace investigation. However, suspending an
employee is not a legal requirement in Brazil. It is also not standard business practice and entails legal risk,
as detailed below.

While internal policies in line with a company’s global investigation approach may determine whether
investigated employees are suspended during an investigation, the suspension of an accused employee is
not recommended. The only exception is when the accused employee, upon becoming aware of the
existence of the investigation, poses a clear and imminent risk of physical danger to other employees or
interfering with the investigation.

The suspension of an employee during an investigation makes it difficult for the company to keep the
investigation confidential, because the absence of the investigated employee will have to be explained to
his or her colleagues and business contacts. As a result, the investigated employee may be exposed to the
stigma of being associated with potential misconduct.

Even if the accusation is confirmed and the individual is terminated with cause, the employer cannot
disclose the reason for the termination or that the contract was terminated for a cause or violation in the
employee’s employment records. Also, if the employer shares such information with prospective employers
they may be liable for damages.

Termination for cause on the grounds of dishonest conduct, if not upheld by the labour court, usually leads
to liability for damages to the former employee due to the accusation and the stigma associated with it.

Therefore, if the company decides to suspend the employee during the investigation and terminate his or
her employment at the end of the investigation, the suspension will be associated with wrongdoing, and the
individual will have grounds to claim damages for the association between the termination, the
investigation and wrongdoing, which will likely be presumed by a labour court (damage /n re ipsa).

On the other hand, if the accusation is deemed groundless, the connection between the employee and
potential wrongdoing resulting from his or her suspension can be used as grounds for damages because of
the resulting environment at the workplace or the development of mental health conditions such as
depression or anxiety by the investigated employee due to the investigation and uncertainty about the
negative effect of it on his or her reputation.

Because suspension during an investigation is not a disciplinary measure, if the company decides to
suspend, the employee’s salary cannot be affected. Also, the suspension period must be as short as
possible, and can in no circumstance be longer than 30 days. If it exceeds 30 days, it would trigger
termination for cause by the company, which increases the amount of statutory severance due to the
employee.

Last updated on 14/09/2023
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When an employer is found to have engaged in misconduct of an employee, whether it has the right to
suspend the employee from his/her duties and subject him/her to investigation, there are no explicit
provisions in the existing labor law. Generally speaking, suspension of investigation arranged internally by
an employer is within the scope of autonomous management of the employer. However, such suspension of
investigation is subject to certain restrictions, and the basic rights and interests of the employee must be
guaranteed. For example, the employer should continue to pay social insurance fund for the employee.

Suspension investigation shall generally be specified in advance in the labor contract or rules and
regulations, and the duration of suspension investigation should be within the necessary and reasonable
period. Indefinite suspension or the suspension of obviously long time will not be supported by arbitral
tribunals and courts.

Generally annual leave may be taken preferentially by the employees during suspension period. The
annual leave period shall be deemed as normal attendance, and the salary shall remain unchanged. Under
the circumstance that the annual leave has been used up, in judicial practice, there are few cases
supporting the claim that the employer can fully deduct the employee's salary during the suspension
period. It is generally believed that the employer shall at least guarantee the basic living needs of the
employee during the suspension period (i.e. the salary shall not be lower than the local minimum salary
standard) or pay the employee as per the original salary standard. However, in judicial practice, some
arbitrators and judges hold the view that an employer may use its discretion to reduce employees' salary if
all of the following conditions are met:

e it is stipulated in its rules and regulations or a contract that it is entitled to suspend employees from
their duties and reduce salaries if their fraudulent behaviour harms the employer's interests;

e the rules and regulations are stipulated in its rules and regulations, and are publicly announced and
accepted by the employees; and

e there is evidence showing the corresponding fraudulent behaviour of the employees.

Last updated on 29/11/2023

® Japan

Author: Chisako Takaya
at Mori Hamada & Matsumoto

Court precedent states that a valid requirement for a stay-at-home order is it “would not be considered to
put employees at a legal disadvantage (deprive them of their rights and imposes obligations on them),
except in exceptional cases where employees are legally entitled to request work, unless there are special
circumstances such as discrimination in salary increases and the like." (Tokyo High Court decision 25
January 2012, All Japan Mariners' Union). Therefore, it is considered possible to order the employee to stay
at home during the investigation period if necessary. Some companies stipulate in their work rules that
they may order employees to take special leave or stay at home when an incident occurs that could be the
subject of disciplinary action.

In principle, the payment of salary in full during the stay-at-home period is required. However, work rules
may stipulate that an employee will not be paid during the investigation period, and in cases where the
employee is clearly responsible and it is inappropriate to allow the employee to work (eg, where it is almost
certain that the employee has embezzled money on the job), the employee may be ordered to stay at
home without pay. In addition, if the work rules stipulate that an absence allowance under the Labour
Standards Law (60% or more of wages) must be paid for the stay-at-home period, such an allowance may
be paid under the said rules.
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Author: Laura Widmer, Sandra Schaffner
at Bar & Karrer

It is possible to suspend an employee during a workplace investigation.[1] While there are no limits on
duration, the employee will remain entitled to full pay during this time.

[1] David Rosenthal et al., Praxishandbuch fur interne Untersuchungen und eDiscovery, Release 1.01,
ZUrich/Bern 2021, p. 181.

Last updated on 15/09/2022

04. Who should conduct a workplace investigation,
are there minimum qualifications or criteria that need
to be met?

& Brazil

Author: Patricia Barboza, Maury Lobo
at CGM

There is no statutory rule, and therefore the investigator can be chosen by the company.

In sensitive matters, it is recommended that attorneys undertake the investigation due to legal privilege.
Engaging external lawyers increases the confidence of withesses and parties in the independence and lack
of bias of the investigation process, especially when the allegations involve senior employees.

Additionally, attorneys are trained to collect information based on legal thresholds that apply to the
allegations, allowing the decision-makers to understand the events as they would be posed before a labour
judge or a prosecutor, and enabling them to clearly assess the legal risk involved in the situation.

Last updated on 14/09/2023

China

Author: Leo Yu, Yvonne Gao, Tracy Liu, Larry Lian
at Jingtian & Gongcheng

In some laws and regulations for specific industries, enterprises or personnel, there are certain
requirements for the qualifications of investigators. For example, according to the Interim Measures for
Investigating and Dealing with Disciplinary Violations of Professional Personnel by Medical Institutions, the
personnel conducting an investigation and evidence collection shall not be less than two. If the investigator
is a close relative of the investigated person, or a tip-off person or a key witness of the issue to be
investigated, the investigator shall withdraw from the investigation.

However, at present, there are no unified and detailed national rules and regulations on the qualification of
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the investigators and organizations. In practice, the selection of the personnel and organizations
responsible for internal investigation is usually based on the relevant provisions in the internal rules and
regulations of the employer. The personnel conducting internal investigation are usually internal functional
departments of the employer and are independent to some extent, including the personnel department,
legal department, compliance department or risk control department. For significant or complex issues or
senior management investigations, in order to ensure professionalism, accuracy and compliance, external
law firms, consultants and accounting firms are also frequently hired to conduct investigations.

Last updated on 29/11/2023

® Japan

Author: Chisako Takaya
at Mori Hamada & Matsumoto

There are no specific qualifications or requirements for an investigator. In many cases, the investigation is
handled by a department or employee as deemed appropriate by the company. In some cases, an outside
attorney may be asked to handle the investigation. Also, when it is a serious matter for the company, a
third-party committee may be formed and commissioned to conduct an investigation.

However, under the revision of the Whistleblower Protection Act, which came into effect in June 2022,
entities employing 300 or more employees must designate a person (whistleblower response service
employee) in charge of accepting internal whistleblowing reports, investigating internal whistleblowing
reports, or taking corrective measures as a whistleblower response service provider. Entities with less than
300 employees must also make an effort to do the same.

The person designated as a whistleblower response service provider must not divulge the name, employee
ID number, or other information that would enable whistleblower identification without a justifiable reason.
Criminal penalties (fines of up to 300,000 yen) have been established for violations of this confidentiality
obligation.

Last updated on 15/09/2022

€) Switzerland

Author: Laura Widmer, Sandra Schaffner
at Bar & Karrer

The examinations can be carried out internally by designated internal employees, by external specialists, or
by a combination thereof. The addition of external advisors is particularly recommended if the allegations
are against an employee of a high hierarchical level[1], if the allegations concerned are quite substantive
and, in any case, where an increased degree of independence is sought.

[1] David Rosenthal et al., Praxishandbuch fur interne Untersuchungen und eDiscovery, Release 1.01,
Zurich/Bern 2021, p. 18.

Last updated on 15/09/2022

05. Can the employee under investigation bring legal
action to stop the investigation?
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& Brazil

Author: Patricia Barboza, Maury Lobo
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Employees are not legally prohibited from bringing legal action, but because investigations are within an
employer’s powers, a legal action to broadly stop an investigation (as opposed to an injunction to prevent a
limited measure within an investigation, such as the review of private messages) would likely be deemed
groundless.

Last updated on 14/09/2023

China

Author: Leo Yu, Yvonne Gao, Tracy Liu, Larry Lian
at Jingtian & Gongcheng

There is no provision in the law which provides the employee the right to suspend or interrupt an
investigation by initiating a lawsuit. However, the employee who is suspended for investigation may
request to terminate the employment contract unilaterally and demand the employer to pay economic
compensation on the ground that the employer has not paid enough remuneration, and may initiate labor
arbitration and litigation accordingly, but such arbitration and litigation will not have the effect of
suspending or interrupting the investigation.

In addition, if the employee's privacy or personal information is improperly disposed of during the
investigation, the relevant evidence obtained during the suspension investigation may be deemed as
illegal evidence by arbitral tribunals and courts, and the employer may also be exposed to relevant legal
liabilities for the infringement of privacy, etc.

Last updated on 29/11/2023

@® Japan

Author: Chisako Takaya
at Mori Hamada & Matsumoto

There are very few cases in which an employee subject to an investigation can file a legal proceeding to
have the investigation stopped. Theoretically, an employee may be able to file a lawsuit or a provisional
disposition to stop the investigation if he or she has a legal right to request that the company stop the
investigation, but usually a lawsuit or a petition for a provisional disposition alone will not stop an
investigation from proceeding. Although a provisional injunction would conclude in a relatively short period,
such a provisional injunction would be unlikely to be issued if the investigation is conducted properly.

Last updated on 15/09/2022

€) Switzerland

Author: Laura Widmer, Sandra Schaffner
at Bar & Karrer

The accused could theoretically request a court to stop the investigation, for instance, by arguing that
there is no reason for the investigation and that the investigation infringes the employee's personality
rights. However, if the employer can prove that there were grounds for reasonable suspicion and is
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conducting the investigation properly, it is unlikely that such a request would be successful.
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06. Can co-workers be compelled to act as withesses?
What legal protections do employees have when
acting as witnesses in an investigation?

& Brazil

Author: Patricia Barboza, Maury Lobo
at CGM

Employees cannot be compelled to act as witnesses. Employers may have trouble enforcing internal
policies stating that employees who refuse to participate in investigations will be disciplined (warned,
suspended or have their contract terminated for cause), but can terminate their contract without cause.

There are no explicit legal protections for employees acting as witnesses, but it is common best practice to
have witnesses’ identities protected to the extent necessary for the investigation, and to protect them from
retaliation.

Last updated on 14/09/2023

China

Author: Leo Yu, Yvonne Gao, Tracy Liu, Larry Lian
at Jingtian & Gongcheng

Article 75 of the Civil Procedure Law of the PRC (Amended in 2021) provides, "All entities and individuals
that are aware of the circumstances of a case shall have the obligation to testify in court. The persons-in-
charge of relevant entities shall support the witnesses to testify in court. "Article 193 of the Criminal
Procedure Law of the PRC (Amended in 2018) provides, "Where, after the notification of a people's court, a
witness refuses to testify in court without justified reasons, the people's court may compel the witness to
appear in court, unless the witness is the spouse, a parent or a child of the defendant."

According to relevant provisions of the Civil Procedure Law of the PRC, only a court has the power to
compel a witness to appear in court. Neither the employer nor any other individual may compel any
colleague to act as a witness and testify in court. However, the employer may set forth in the employment
contract or its internal rules and regulations that the employee shall cooperate with its internal
investigation.

As for the legal system for witness protection, PRC's criminal procedure laws stipulate a relatively detailed
legal system for witness protection, such as establishing a crime of retaliating against a witness; making
public a witness's personal information such as name, address, employer and contact information for the
purpose of protecting the personal safety of the witness; using assumed names in the indictments; and so
on. However, there are relatively few legal provisions regarding the legal protection of witness in civil
procedure, and provisions only regulate the expenses that may be incurred by the witness for testifying in
court. For instance, Article 77 of the Civil Procedure Law of the PRC (Amended in 2021) provides, "The
necessary expenses incurred by a witness in fulfilling his obligation to testify in court, including
transportation, accommodation and meals, as well as the loss of salaries, shall be borne by the losing party.
If a party applies for a witness to testify, the costs and expenses shall be advanced by the party; if the
people's court notifies a witness to testify without the application by a party, the costs and expenses shall
be advanced by the people's court. "
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Interviewing co-workers is often conducted in internal investigations. Company employees are generally
required to cooperate with company investigations, especially those who are in a position to instruct and
supervise employees, or those who are responsible for maintaining corporate order, since cooperation with
an investigation is itself the fulfilment of their duty to the company. Other employees are not compelled to
cooperate with such an investigation unless it is deemed necessary and reasonable. No specific legal
protection is provided for testifying in an investigation.

Last updated on 15/09/2022

€) Switzerland

Author: Laura Widmer, Sandra Schaffner
at Bar & Karrer

Due to the employee's duty of loyalty towards the employer and the employer's right to give instructions to
its employees, employees generally must take part in an ongoing investigation and comply with any
summons for questioning if the employer demands this (article 321d, Swiss Code of Obligations). If the
employees refuse to participate, they generally are in breach of their statutory duties, which may lead to
measures such as a termination of employment.

The question of whether employees may refuse to testify if they would have to incriminate themselves is
disputed in legal doctrine.[1] However, according to legal doctrine, a right to refuse to testify exists if
criminal conduct regarding the questioned employee or a relative (article 168 et seq, Swiss Criminal
Procedure Code) is involved, and it cannot be ruled out that the investigation documentation may later end
up with the prosecuting authorities (ie, where employees have a right to refuse to testify in criminal
proceedings, they cannot be forced to incriminate themselves by answering questions in an internal
investigation).[2]

[1] Nicolas Facincani/Reto Sutter, Interne Untersuchungen: Rechte und Pflichten von Arbeitgebern und
Angestellten, published on hrtoday.ch, last visited on 17 June 2022.

[2] Same opinion: Nicolas Facincani/Reto Sutter, Interne Untersuchungen: Rechte und Pflichten von
Arbeitgebern und Angestellten, published on hrtoday.ch, last visited on 17 June 2022.
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07. What data protection or other regulations apply
when gathering physical evidence?

& Brazil
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The Brazilian General Data Protection Law (LGPD) does not have specific rules or principles that apply to
internal investigations conducted within private organisations. Despite that, the general principles and
obligations set forth by the LGPD apply to any processing of personal data carried out within the context of
such investigations. As a result, the company must ensure the transparency of such processing activities
through a privacy notice addressed to the data subjects; only process the personal data that is necessary
for the investigation; define the lawful basis that applies to such processing activities (especially for
sensitive data); and apply any other obligations established by the LGPD.

Last updated on 14/09/2023

China

Author: Leo Yu, Yvonne Gao, Tracy Liu, Larry Lian
at Jingtian & Gongcheng

The Civil Code of the PRC, the Personal Information Protection Law of the PRC and other laws provide for
the protection of employees' personal information and privacy. Employers are often involved in checking
the information and materials stored in the computers, hard disks and other electronic office equipment
provided to employees in internal investigation and are likely to access the employees' personal
information including personal privacy information, such as the communication records stored in instant
communication software such as WeChat, QQ or other instant communication software or to and from
private email boxes. According to the Personal Information Protection Law of the PRC, employers are
required to perform the obligation of informing and obtain the individuals' consent prior to the processing of
personal information, i.e. the principle of informing + consent. Moreover, the Civil Co