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01. What legislation, guidance and/or policies govern
a workplace investigation?

Belgium
Author: Nicolas Simon

There is no specific legislation regarding a workplace investigation. In general, an employer has the right to
investigate incidents at the workplace based on their authority over employees. However, the investigative
powers of the employer are among others limited by the general right to privacy, which is also enshrined in
Collective Bargaining Agreement No. 81 of 26 April 2002 to protect the privacy of employees concerning
the control of electronic online data. If there are official complaints by employees due to sexual
harassment, bullying or violence at work,  well-being legislation provides a specific procedure. Also,
upcoming whistleblower rules include some specifications for an investigation, but at the time of
publication these are not yet final (we refer to is in more detail below). The information below is only valid
for workplace investigations in the private sector. The public sector has a set of specific rules and
principles, which are outside the scope of this chapter.
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Author: Laura Widmer , Sandra Schaffner

There is no specific legal regulation for internal investigations in Switzerland. The legal framework is
derived from general rules such as the employer's duty of care, the employee's duty of loyalty and the
employee's data protection rights. Depending on the context of the investigation, additional legal
provisions may apply; for instance, additional provisions of the Swiss Federal Act on Data Protection or the
Swiss Criminal Code.
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20. What if the employee under investigation goes off
sick during the investigation?

Belgium
Author: Nicolas Simon

If this occurs, there is a risk that any measure resulting from the investigation (eg, a dismissal) can be
(wrongly) interpreted as discrimination based on the illness of the employee. However, if the employer can
prove that the measure is not related to the illness but solely related to the investigation (which is also not
related to the illness), there may be no discrimination. The sickness of the employee may prevent the
continuation of the investigation because, for example, it becomes impossible to hear from the employee.
In this instance, the investigation can be suspended, postponed or extendeded until the employee returns.
If it is a long-term absence, this could lead to a disproportionate amount of time to complete the
investigation. Therefore, the employer should take any necessary steps to invite the ill employee to a
hearing anyway (eg, through digital means). If the employee unreasonably refuses (several) of these
invitations, it could be argued that the employee is wilfully boycotting the investigation and therefore
forfeits his or her opportunity to be heard.
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Switzerland
Author: Laura Widmer , Sandra Schaffner

The time spent on the internal investigation by the employee should be counted as working time[1]. The
general statutory and internal company principles on sick leave apply. Sick leave for which the respective
employee is not responsible must generally be compensated (article 324a paragraph 1 and article 324b,
Swiss Code of Obligations). During certain periods of sick leave (blocking period), the employer may not
ordinarily terminate the employment contract; however, immediate termination for cause remains possible.

The duration of the blocking period depends on the employee's seniority, amounting to 30 days in the
employee's first year of service, 90 days in the employee's second to ninth year of service and 180 days
thereafter (article 336c paragraph 1 (lit. c), Swiss Code of Obligations).

 

[1] Ullin Streiff/Adrian von Kaenel/Roger Rudolph, Arbeitsvertrag, Praxiskommentar zu Art. 319–362 OR, 7.
A. 2012, Art. 328b N 8 OR.
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