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03. Can an employee be suspended during a
workplace investigation? Are there any conditions on
suspension (eg, pay, duration)? 

India
Author: Atul Gupta , Kanishka Maggon , Kopal Kumar

Yes, an employee can be suspended or placed on administrative leave during an investigation if the
circumstances warrant it. It is recommended to include the right to suspend in employee-facing policies.
The employee should be informed about the suspension in writing, by issuing a suspension letter. In
practice, a suspension is used when the charges against the employee are serious or if the employee’s
presence at the workplace is likely to prejudice the investigation in any manner (eg, where there are
concerns that evidence may be tampered with or witnesses pressurised). The requirement to suspend the
employee should be assessed on a case-by-case basis and should not be exercised in every instance. If an
employee is suspended, the investigation and inquiry should be completed as quickly as possible.

Further, concerning payment during the period of suspension, the law varies depending on the state and
the category of employee. Generally, Indian law requires that individuals who are “workmen” be paid a
subsistence allowance during the period of suspension, usually at the rate of 50% of their regular wages
during the first 90 days of the suspension, and at varying rates thereafter. The exact rates at which
subsistence allowance is paid will vary from state to state. In our experience, many companies choose to
suspend employees with full salary even if there is an applicable subsistence allowance statute. This helps
take some pressure off of the timeline within which the investigation and subsequent disciplinary inquiry
can be completed.
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Author: Laura Widmer , Sandra Schaffner

It is possible to suspend an employee during a workplace investigation.[1] While there are no limits on
duration, the employee will remain entitled to full pay during this time.
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[1] David Rosenthal et al., Praxishandbuch für interne Untersuchungen und eDiscovery, Release 1.01,
Zürich/Bern 2021, p. 181.
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In the UK, suspension is not seen as a neutral act, so should not be a default approach at the start of an
investigation. It may be appropriate if, for example, there is a risk to the health and safety of the employee
in question (or any other employee), a risk that their continued presence in the business could prejudice
the investigation, or risk of continued wrongdoing.

The employer should always check the individual’s employment contract to see if it contains the power to
suspend. Suspension should generally always be with pay to avoid any breach of contract. It should also be
regularly reviewed and kept to a minimum duration.

Employers should not suspend employees under investigation as a knee-jerk reaction to bare allegations.
There must be at least some evidence to support the need for suspension (which may require a preliminary
investigation before deciding to suspend). Alternatives to suspension should always be considered, such as
a temporary transfer to a different area of work, if the employee agrees or it is otherwise permitted by their
contract.

If authorities such as regulators or prosecutorial agencies are involved in the investigation, they may have
an opinion about an employee’s suspension, particularly if they wish to conduct interviews. Consider
whether or not to involve the authorities in the suspension discussions at an early stage.

ACAS have produced a guide to suspension during investigations (last updated Sept 2022) which gives
further guidance on these issues.
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