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04. Who should conduct a workplace investigation,
are there minimum qualifications or criteria that need
to be met?
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An investigator does not have to hold any minimum qualifications. More often than not it is an employee's
manager or HR manager who is carrying out the investigation. Crucially, the person carrying out the
investigation must not be involved in the complaint, as an argument of bias could be made before the
investigation begins. The investigator should also be of suitable seniority to the respondent and have the
necessary skills and experience to carry out an investigation. If a recommendation by the investigator is
made to progress the matter to a disciplinary process, which may in turn be the subject of the appeal, there
should be adequate, neutral personnel within the organisation to deal with each stage. Again if the
investigator and the disciplinary decisionmaker are the same person, an argument of bias will be made that
will usually lead to a breach of fair procedures and any decision being unsustainable. Frequently, employers
outsource the investigation to an external third party as there may simply not be adequate personnel
within the organisation to carry out the process. Employers should ensure that within their policies the right
to appoint an internal or external investigator is reserved.
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The examinations can be carried out internally by designated internal employees, by external specialists, or
by a combination thereof. The addition of external advisors is particularly recommended if the allegations
are against an employee of a high hierarchical level[1], if the allegations concerned are quite substantive
and, in any case, where an increased degree of independence is sought.
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[1] David Rosenthal et al., Praxishandbuch fur interne Untersuchungen und eDiscovery, Release 1.01,
ZUrich/Bern 2021, p. 18.
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This will depend on the nature of the investigation but, generally, investigations should be conducted on a
confidential basis. All who participate in the investigation should be informed and reminded that
confidentiality is a paramount consideration taken very seriously. However, it should be borne in mind that
confidentiality cannot be guaranteed by an employer as the respondent in an investigation is entitled to
know who has made complaints against them. Furthermore, the respondent is entitled to cross-examine the
complainant and any witnesses, although in practice this right is rarely invoked strictly and is facilitated by
the investigator, with questions from the respondent being put to the complainant and other witnesses.

On occasion, a breach of confidentiality may warrant disciplinary action, but this will depend on the
circumstances. Exceptions to the requirement to keep matters confidential will of course apply where
employees seek support and advice from others such as companions, trade union representatives or legal
advisors. It may also not be possible to maintain confidentiality where regulators or the authorities are
informed of the investigation.

Also, confidentiality may not be maintained if it is in the interests of the employer to communicate the
complaint and any subsequent investigation, for example on a health and safety basis.
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Besides the employee's duty of performance (article 319, Swiss Code of Obligations), the employment
relationship is defined by the employer's duty of care (article 328, Swiss Code of Obligations) and the
employee's duty of loyalty (article 321a, Swiss Code of Obligations). Ancillary duties can be derived from
the two duties, which are of importance for the confidentiality of an internal investigation.[1]

In principle, the employer must respect and protect the personality (including confidentiality and privacy)
and integrity of the employee (article 328 paragraph 1, Swiss Code of Obligations) and take appropriate
measures to protect the employee. Because of the danger of pre-judgment or damage to reputation as well
as other adverse consequences, the employer must conduct an internal investigation discreetly and
objectively. The limits of the duty of care are found in the legitimate self-interest of the employer.[2]

In return for the employer's duty of care, employees must comply with their duty of loyalty and safeguard
the employer's legitimate interests. In connection with an internal investigation, employees must therefore
keep the conduct of an investigation confidential. Additionally, employees must keep confidential and not
disclose to any third party any facts that they have acquired in the course of the employment relationship,
and which are neither obvious nor publicly accessible.[3]
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[1] Wolfgang Portmann/Roger Rudolph, BSK OR, Art. 328 N 1 et seq.

[2]Claudia Fritsche, Interne Untersuchungen in der Schweiz, Ein Handbuch fir Unternehmen mit
besonderem Fokus auf Finanzinstitute, p. 202.

[3] David Rosenthal et al., Praxishandbuch fur interne Untersuchungen und eDiscovery, Release 1.01,
Zurich/Bern 2021, p. 133.
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