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02. How is a workplace investigation usually
commenced?

Ireland
Author: Bláthnaid Evans , Mary Gavin

Investigations can start in multiple ways. They usually stem from an employee raising a grievance, a
bullying complaint, or a possible protected disclosure. Investigations may also stem from the employer in a
disciplinary context, or indeed can be commenced if an external complaint or issue is raised by a third
party of the organisation.

The first thing the employer must consider is whether an investigation is necessary. It may be that the
issue at hand can be resolved informally or is of such a nature that it cannot be investigated, either through
a lack of detail or simply because the subject of the complaint is no longer an employee. Any such decision
to investigate or not should be carefully documented.

The next step to determine is the nature of the investigation. It should be clear at the outset whether the
investigation is simply a fact-gathering exercise or if the investigator will be tasked with making findings on
the evidence. The distinction is significant as a fact-gathering investigation can proceed without prompting
the full panoply of rights, but the basic principles of fairness should still be applied. A fact-gathering
investigation should determine whether there is or is not, a case to answer. If a disciplinary hearing follows
then the rights outlined in question 1 will apply at that stage. If it is a fact-finding investigation, the rights
apply from the outset of the process. The employee who is required to respond to the issues (the
respondent) should be fully aware of the extent of the investigation. The investigator appointed to do the
investigation should be clear about what is expected of them.

If the employer believes an investigation is necessary, it should be acknowledged and started without
delay. In particular, according to the Protected Disclosures legislation, a report should be acknowledged
within seven days.

An employer should consider and identify the scope of the investigation and establish who will investigate
the matter. Terms of reference under which the investigation will be carried out should be established by
the employer and shared with the employee raising the issue (the complainant). An employer should not
seek agreement on the terms, but invite commentary to ensure that the full scope of the investigation is
captured within the terms of reference. Robust terms of reference that lay down the clear parameters of
the investigation will assist the investigator and all parties involved in the process.
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Internal investigations are usually initiated after reports about possible violations of the employer's code of
conduct, applicable laws or regulations have been submitted by employees to their superiors, the human
resources department or designated internal reporting systems such as hotlines (including whistleblowing
hotlines).

For an internal investigation to be initiated, there must be a reasonable suspicion (grounds).[1] If no such
grounds exist, the employer must ask the informant for further or more specific information. If no grounds
for reasonable suspicion exists, the case must be closed. If grounds for reasonable suspicion exist, the
appropriate investigative steps can be initiated by a formal investigation request from the company
management.[2]

 

[1] Claudia Fritsche, Interne Untersuchungen in der Schweiz: Ein Handbuch für regulierte Finanzinstitute
und andere Unternehmen, Zürich/St. Gallen 2013, p. 21.

[2] Klaus Moosmayer, Compliance, Praxisleitfaden für Unternehmen, 2. A. München 2015, N 314.
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24. What next steps are available to the employer?
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The investigator will usually set out recommendations within their report. It will then be up to the employer
to act on those recommendations and to accept or reject the findings (if it were a fact-finding
investigation). If, for example, a recommendation is made that the matter should proceed to a disciplinary
hearing, the employer should then arrange such a hearing and nominate an impartial member of
management to carry out the disciplinary hearing. In some instances, recommendations are made by
investigators to provide training or update policies and such recommendations should be acted upon
without delay. It may also be appropriate to notify a specific regulator of the outcome of the investigation.
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If the investigation uncovers misconduct, the question arises as to what steps should be taken. Of course,
the severity of the misconduct and the damage caused play a significant role. Furthermore, it must be
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noted that the cooperation of the employee concerned may be of decisive importance for the outcome of
the investigation. The possibilities are numerous, ranging, for example, from preventive measures to
criminal complaints.[1]

If individual disciplinary actions are necessary, these may range from warnings to ordinary or immediate
termination of employment.

 

[1] David Rosenthal et al., Praxishandbuch für interne Untersuchungen und eDiscovery, Release 1.01,
Zürich/Bern 2021, p. 180 et seq.
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