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24. What next steps are available to the employer?
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In misconduct cases, the next steps for an employer would depend on the outcome of the investigation. If
the investigation reveals that the employee has violated the terms of employment and the employer wishes
to take disciplinary action (which may include dismissal, depending on the gravity of the misconduct), it
would normally be necessary to conduct a disciplinary inquiry as per the principles of natural justice before
any actual punishment is meted out. Such a disciplinary inquiry would normally require the issuance of a
charge sheet, the appointment of an independent inquiry officer (who should not have been involved in the
investigation or otherwise in a position of bias vis-a-vis the parties involved),  and conducting disciplinary
hearings, etc.

With SH complaints, once the investigation is concluded by the IC, the employer will be provided with a
copy of the final report by the IC along with recommendations (ie, the disciplinary measures to be taken
against the accused) for the employer to implement. The employer would then be required to act upon the
recommendations shared by the IC within 60 days.
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The investigator will usually set out recommendations within their report. It will then be up to the employer
to act on those recommendations and to accept or reject the findings (if it were a fact-finding
investigation). If, for example, a recommendation is made that the matter should proceed to a disciplinary
hearing, the employer should then arrange such a hearing and nominate an impartial member of
management to carry out the disciplinary hearing. In some instances, recommendations are made by
investigators to provide training or update policies and such recommendations should be acted upon
without delay. It may also be appropriate to notify a specific regulator of the outcome of the investigation.
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If the investigation uncovers misconduct, the question arises as to what steps should be taken. Of course,
the severity of the misconduct and the damage caused play a significant role. Furthermore, it must be
noted that the cooperation of the employee concerned may be of decisive importance for the outcome of
the investigation. The possibilities are numerous, ranging, for example, from preventive measures to
criminal complaints.[1]

If individual disciplinary actions are necessary, these may range from warnings to ordinary or immediate
termination of employment.

 

[1] David Rosenthal et al., Praxishandbuch für interne Untersuchungen und eDiscovery, Release 1.01,
Zürich/Bern 2021, p. 180 et seq.
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