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13. Can non-disclosure agreements (NDAs) be used to
keep the fact and substance of an investigation
confidential?
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NDAs are usually part of an employee’s contract and, as such, create a contractual obligation between the
parties privy to it. However, where the subject matter of an investigation borders on matters of a criminal
nature, it might be impossible for parties to the NDA to continually uphold the obligation under the NDA
because the parties have an obligation to the state to disclose facts of a criminal nature.
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In addition to the above-mentioned statutory confidentiality obligations, separate non-disclosure
agreements can be signed. In an internal investigation, the employee should be expressly instructed to
maintain confidentiality.
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18. What if unrelated matters are revealed as a result
of the investigation?
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Where unrelated matters are revealed as a result of the investigation, the body investigating the employee
is expected to inform the employee of the new matters and give him adequate time to respond.

However, there are exceptional cases where a crime is revealed during an investigation. In such instances,
the employer is required to report its findings to the police for investigation and possible prosecution.
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There are no regulations in this regard in the Swiss employment law framework. However, in criminal
proceedings, the rules regarding accidental findings apply (eg, article 243, Swiss Criminal Procedure Code
for searches and examinations or article 278, Swiss Criminal Procedure Code for surveillance of post and
telecommunications). In principle, accidental findings are usable, with the caveat of general prohibitions on
the use of evidence.
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