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According to L.4990/2022, any form of retaliation against complainants is prohibited, including threats of
retaliation[9]. The complainants have the right to cost-free legal advice about possible acts of retaliation as
well as cost-free provision of psychological support (to be defined by Ministerial Decisions)[10]. In terms of
other types of support, the complainants are not in principle liable for the acquisition of information or
releasing the information they reported under specific conditions (eg, the acquisition or access does not
independently constitute a criminal offence, if they had reasonable grounds for believing that a report was
necessary to reveal the violation)[11].

L. 4808/2021 states that the dismissal or termination of the legal relationship of employment and any other
discrimination that constitutes an act of revenge or retaliation is prohibited and invalid[12].

[9] Law 4990/2022 art.17

[10] Law 4990/2022 art.19

[11] Law 4990/2022 art.18 par.1(a)
[12] Law 4808/2021 art.13
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The employer does not generally need to provide specific support for employees that are subject to an
internal investigation. The employer may, however, allow concerned employees to be accompanied by a
trusted third party such as family members or friends.[1] These third parties will need to sign separate non-
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disclosure agreements before being involved in the internal investigation.

In addition, a company may appoint a so-called lawyer of confidence who has been approved by the
employer and is thus subject to professional secrecy. This lawyer will not be involved in the internal
investigation but may look after the concerned employees and give them confidential advice as well as
inform them about their rights and obligations arising from the employment relationship.[2]

[1] Roger Rudolph, Interne Untersuchungen: Spannungsfelder aus arbeitsrechtlicher Sicht, SJZ 114/2018, p.
390.

[2] David Rosenthal et al., Praxishandbuch fur interne Untersuchungen und eDiscovery, Release 1.01,
ZUrich/Bern, 2021, p. 133.
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In principle, the health of an ordinary employee would not prevent the investigation procedure from taking
place (eg, interviews with witnesses or the collection of evidence would not be postponed or suspended).
However, if the employee under investigation is unwell and they can't participate in the procedure, the
investigation may be suspended or postponed until the employee can take part. Bearing in mind the
majority of company internal policies and regulations governing workplace investigations provide for a
specific framework and timetable for the whole procedure to be completed, the long-term sickness of an
employee under investigation may impede the completion of the procedure in the prescribed time. As a
result, the person conducting the investigation may seek alternative measures to facilitate participation
(eg, teleconferencing).

On a related note, if sickness occurs after the investigation is completed and the employer decides upon
the imposition of disciplinary measures against the said employee and the initiation of a relevant
procedure, the decision should be duly and timely communicated to the employee, irrespective of whether
his or her presence in the workplace is not possible because of the illness.
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The time spent on the internal investigation by the employee should be counted as working time[1]. The
general statutory and internal company principles on sick leave apply. Sick leave for which the respective
employee is not responsible must generally be compensated (article 324a paragraph 1 and article 324b,
Swiss Code of Obligations). During certain periods of sick leave (blocking period), the employer may not
ordinarily terminate the employment contract; however, immediate termination for cause remains possible.
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The duration of the blocking period depends on the employee's seniority, amounting to 30 days in the
employee's first year of service, 90 days in the employee's second to ninth year of service and 180 days
thereafter (article 336¢ paragraph 1 (lit. c), Swiss Code of Obligations).

[1] Ullin Streiff/Adrian von Kaenel/Roger Rudolph, Arbeitsvertrag, Praxiskommentar zu Art. 319-362 OR, 7.
A. 2012, Art. 328b N 8 OR.
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