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19. What if the employee under investigation raises a
grievance during the investigation?
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Employees under investigation frequently raise grievances during investigation procedures that are dealt
with on a case-by-case basis. The grievances raised by the employee under investigation are examined by
the employees responsible for the investigation. They may either pause the relevant proceedings and
review the grievance, especially if the claims of the employee under investigation are linked to a breach of
his or her data or hearing rights, or they may continue the investigation.
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As discussed in question 11, an employer owes an implied obligation of trust and confidence towards its
employees under common law. This means that an employer cannot disregard a genuine complaint made
by an employee even if the employee is under internal investigation. The employer may have put in place
an employee grievance handling policy, which should be followed when handling the employee’s grievance.

If the grievance raised relates to how the workplace investigation is being conducted (for example, it is
alleged that the investigator has a conflict of interest or is biased), the employer should consider
suspending the investigation until this grievance is properly addressed to ensure fairness. However, if the
grievance is nothing but an attempt to delay or hinder the investigation, the employer may be entitled to
proceed with the investigation regardless. The employer should therefore carefully assess the nature and
validity of any grievance raised in each case. The employer should also consider its rights under the
employment contract if the employee is being uncooperative or obstructive.
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In the context of private internal investigations, grievances initially raised by the employee do not usually
have an impact on the investigation.

However, if the employer terminates the employment contract due to a justified legal complaint raised by
an employee, a court might consider the termination to be abusive and award the employee compensation
in an amount to be determined by the court but not exceeding six months’ pay for the employee (article
336 paragraph 1 (lit. b) and article 337c paragraph 3, Swiss Code of Obligations). Furthermore, a
termination by the employer may be challenged if it takes place without good cause following a complaint
of discrimination by the employee to a superior or the initiation of proceedings before a conciliation board
or a court by the employee (article 10, Federal Act on Gender Equality).
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