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Investigation materials are not privileged and an employer may be required to disclose them in subsequent
legal proceedings. If an employer is concerned about privilege attaching to an investigation, they should
engage a legal practitioner to facilitate the investigation.

Employers who are concerned about privilege attaching to investigation materials should also consider the
method of a lawyer’s engagement. The lawyer should be expressly engaged to investigate, report and to
assist the employer by providing legal advice. Additional benefits can be achieved if the legal practitioner
engages an external investigator to investigate the complaint and prepare the investigation report.
Privilege will attach to the investigation materials because they are prepared for the lawyer to allow the
lawyer to provide legal advice to the employer.

It is important that employers do not expressly or inadvertently waive privilege. For example, by disclosing
the investigation report or substantial contents of the investigation report. It is a balance between providing
information to the respondent and complainant about the outcome of the investigation and disclosing too
much information.
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