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13. Can non-disclosure agreements (NDAs) be used to
keep the fact and substance of an investigation
confidential?

Australia
Author: Joydeep Hor , Kirryn West James , Chris Oliver

Non-disclosure agreements, also known as confidentiality agreements, can be used to maintain the
confidentiality of the investigation. In this agreement, the employee will be directed to maintain
confidentiality concerning the investigation and matters that are the subject of the investigation, and not
speak to anyone outside the investigation team about the investigation without authorisation.

Confidentiality agreements are legal documents. Employees should be informed that a breach of the
confidentiality agreement could result in disciplinary action being taken against them, up to and including
termination of their employment.  
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In addition to the above-mentioned statutory confidentiality obligations, separate non-disclosure
agreements can be signed. In an internal investigation, the employee should be expressly instructed to
maintain confidentiality.
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16. If there is a works council or trade union, does it
have any right to be informed or involved in the
investigation?
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A trade union does not have any right to be informed of, or involved in, an investigation by an employer.
However, an employee may request that their support person is a trade union member or trade union
representative. This is appropriate and should be permitted.

Employers should review the terms of an employment contract, policy or industrial instrument as this may
contain terms regarding trade union involvement. In particular, heavily-unionised workplaces may contain
enterprise agreements which contain relevant clauses.
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In general, works councils and trade unions are not very common in Switzerland and there are no statutory
rules that would provide a works council or trade union a right to be informed or involved in an ongoing
internal investigation. However, respective obligations might be foreseen in an applicable collective
bargaining agreement, internal regulations or similar.
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