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The starting position is that there is no general right for an employer to search an employee’s possessions.
However, an employer may be able to undertake a search in circumstances where:

e the employee consents to the search;
e there is a “right to search” contained in a contract, policy, procedure or industrial instrument; or
¢ the request to search constitutes a lawful and reasonable direction.

If an employee agrees to a search of their possessions, this consent should be confirmed in writing. If the
employee does not consent then the employer can issue a direction to the employee. If the direction is
lawful and reasonable, and the employee does not comply, then disciplinary action may be considered.
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Subject to the employees’ reasonable expectation of privacy, gathering physical evidence within the
premises of the workplace and through company-issued property has been upheld to be legally permissible
in pursuit of the employer’s right to conduct work-related investigations. The search, however, should be
limited to the alleged acts complained of and must not be used as a fishing expedition to find incriminating
information about the erring employee.
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The basic rule is that the employer may not search private data during internal investigations.

If there is a strong suspicion of criminal conduct on the part of the employee and a sufficiently strong
justification exists, a search of private data may be justified.[1] The factual connection with the
employment relationship is given, for example, in the case of a criminal act committed during working
hours or using workplace infrastructure.[2]

[1] Claudia Fritsche, Interne Untersuchungen in der Schweiz: Ein Handbuch fir regulierte Finanzinstitute
und andere Unternehmen, Zirich/St. Gallen 2013, p. 168.

[2] Claudia Fritsche, Interne Untersuchungen in der Schweiz: Ein Handbuch fUr regulierte Finanzinstitute
und andere Unternehmen, Zlrich/St. Gallen 2013, p. 168 et seq.
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