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04. Who should conduct a workplace investigation,
are there minimum qualifications or criteria that need
to be met?
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It is up to the company to decide who should carry out the workplace investigation and individual
investigative steps. If their staff is used, the question arises of which person or department (compliance,
legal, internal audit, HR or management) should take the lead. The answer to this question may depend on
various factors such as the number of employees affected by the workplace investigation and the nature of
the alleged misconduct. In any event, due to various employment law and data protection issues, the HR
department and the legal department should be involved.

Further, it may make sense to bring in external advisors to lead the investigation together with an internal
investigation team of the company. The engagement of an external investigation team can also be
advantageous concerning the two-week exclusion period for termination for cause. This period does not
start to run as long as the external advisors are investigating, but only when the persons authorised to
terminate employment receive the investigation report.
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The examinations can be carried out internally by designated internal employees, by external specialists, or
by a combination thereof. The addition of external advisors is particularly recommended if the allegations
are against an employee of a high hierarchical level[1], if the allegations concerned are quite substantive
and, in any case, where an increased degree of independence is sought.
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[1] David Rosenthal et al., Praxishandbuch für interne Untersuchungen und eDiscovery, Release 1.01,
Zürich/Bern 2021, p. 18.
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05. Can the employee under investigation bring legal
action to stop the investigation?
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There is no general legal remedy against the conduct of the investigation itself. However, if individual
measures are carried out in violation of the law (eg, data protection rules), the employee can take legal
action against the specific measure through an interim injunction. In addition, the employee has the right to
complain to the works council and ask for the works council's support if he feels that the employer has
discriminated against him, has treated him unfairly, or that he has been adversely affected in any other
way (section 84 paragraph 1 s 2, German Works Constitution Act (BetrVG)).

Additionally, the works council has the right to take legal action against investigative measures that were
carried out in violation of its co-determination rights (see question 16).
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The accused could theoretically request a court to stop the investigation, for instance, by arguing that
there is no reason for the investigation and that the investigation infringes the employee's personality
rights. However, if the employer can prove that there were grounds for reasonable suspicion and is
conducting the investigation properly, it is unlikely that such a request would be successful.
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