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16. If there is a works council or trade union, does it
have any right to be informed or involved in the
investigation?

Germany
Author: Hendrik Bockenheimer , Susanne Walzer , Musa Müjdeci

The works council does not have a general right of co-determination on whether and in what way a
workplace investigation is carried out. However, workplace investigations may trigger co-determination
rights of the works council in specific cases, as outlined below. If co-determination rights come into
consideration, the employer must inform the works council about the investigation to put the works council
in a position to assess whether or not co-determination rights are affected.

In connection with workplace investigations, the works council may have a co-determination right in the
following cases:

If e-mail accounts and data are screened by using technical devices that are suitable to monitor the
behaviour or performance of employees (section 87 paragraph 1 no. 6, BetrVG).
If, for example, the employer instructs all or a large group of employees to participate in interviews,
the co-determination right of the works council regarding the rules of operation of the establishment
and the conduct of employees in the establishment (section 87 paragraph 1 no. 1, BetrVG) may be
affected.
If standardised questionnaires are used in employee interviews, provided they are used for a large
group of interviewed employees (section 94, BetrVG).

If co-determination rights exist in the specific case, the works council has the right to co-determine the type
and structure of the specific investigative measures used (ie, the relevant investigative measure cannot be
carried out without the works council's consent). To avoid any conflicts, the employer should set up,
together with the works council, general rules about workplace investigations well ahead of any
investigation.

Trade unions have no right of co-determination in workplace investigations.
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Unless the employment contract or the relevant internal policies specify otherwise, there is no automatic
right under Hong Kong law for a works council or trade union to be informed or involved in a workplace
investigation.
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In general, works councils and trade unions are not very common in Switzerland and there are no statutory
rules that would provide a works council or trade union a right to be informed or involved in an ongoing
internal investigation. However, respective obligations might be foreseen in an applicable collective
bargaining agreement, internal regulations or similar.

Last updated on 15/09/2022

at Slaughter and May

at Bär & Karrer

ContributorsContributors

Germany
Hendrik Bockenheimer
Susanne Walzer
Musa Müjdeci
Hengeler Mueller

Hong Kong
Wynne Mok
Jason Cheng
Audrey Li
Slaughter and May

Switzerland
Laura Widmer
Sandra Schaffner
Bär & Karrer

https://www.internationalemploymentlawyer.com/profiles/wynne-mok
https://www.internationalemploymentlawyer.com/profiles/jason-cheng
https://www.internationalemploymentlawyer.com/profiles/audrey-li
https://www.internationalemploymentlawyer.com/profiles/laura-widmer
https://www.internationalemploymentlawyer.com/profiles/sandra-schaffner
https://www.internationalemploymentlawyer.com/profiles/hendrik-bockenheimer
https://www.internationalemploymentlawyer.com/profiles/susanne-walzer
https://www.internationalemploymentlawyer.com/profiles/musa-mujdeci
https://www.internationalemploymentlawyer.com/profiles/wynne-mok
https://www.internationalemploymentlawyer.com/profiles/jason-cheng
https://www.internationalemploymentlawyer.com/profiles/audrey-li
https://www.internationalemploymentlawyer.com/profiles/laura-widmer
https://www.internationalemploymentlawyer.com/profiles/sandra-schaffner
https://www.internationalemploymentlawyer.com

	Workplace Investigations
	Contributing Editors
	16. If there is a works council or trade union, does it have any right to be informed or involved in the investigation?
	Flag / Icon  Germany
	Germany
	Flag / Icon  Hong Kong
	Hong Kong
	Flag / Icon  Switzerland
	Switzerland


	Contributors
	Germany
	Hong Kong
	Switzerland



