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09. What additional considerations apply when the
investigation involves whistleblowing?

Netherlands
Author: Barbara Kloppert , Mirjam Kerkhof , Roel de Jong

The former Act on the House for Whistleblowers already provided for several preconditions that a
whistleblowing procedure must meet. For example, internal reporting lines must be laid down, as well as
how the internal report is handled, and an obligation of confidentiality and the opportunity to consult an
advisor in confidence must be applied. Employers are obliged to share the whistleblowing policy with
employees, including information about the employee's legal protection. The employee who reports a
suspicion of wrongdoing in good faith may not be disadvantaged in their legal position because of the
report (section17e/ea Act House of Whistleblowers).

The starting point is that an employee must first report internally, unless this cannot reasonably be
expected. If the employee does not report internally first, the House for Whistleblowers does not initiate an
investigation. The House for Whistleblowers was established on 1 July 2016 and has two main tasks:
advising employees on the steps to take and conducting an investigation in response to a report.

The Act on the Protection of Whistleblowers, which entered into force in 2023, introduced several changes,
of which the most relevant are:

Abolition of mandatory internal reporting: the obligation to report internally first is abolished. Direct
external reporting is allowed, such as to the House for Whistleblowers or another competent authority.
When reporting externally, the reporter retains his protection. However, reporting internally first
remains preferable and will be encouraged by the employer as much as possible.
Expansion of prohibition on detriment: the prohibition on detriment already included prejudicing the
legal position of the reporter, such as suspension, dismissal, demotion, withholding of promotion,
reduction of salary or change of work location. It now also includes all forms of disadvantage, such as
being blacklisted, refusing to give a reference, bullying, intimidation and exclusion. 
Stricter time limit requirements for internal reporting: the reporter must receive an acknowledgement
of receipt of the report within seven days and the reporter must receive information from the
employer on the assessment of their report within a reasonable period, not exceeding three months.

Extension of the circle of protected persons: not just employees, but third parties who are in a working
relationship with the employer are now also protected, such as freelancers, interns, volunteers,
suppliers, shareholders, job applicants and involved family members and colleagues.
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Switzerland
Author: Laura Widmer , Sandra Schaffner

If an employee complains to his or her superiors about grievances or misconduct in the workplace and is
subsequently dismissed, this may constitute an unlawful termination (article 336, Swiss Code of
Obligations). However, the prerequisite for this is that the employee behaves in good faith, which is not the
case if he or she is (partly) responsible for the grievance.
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