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In the case of an employee involved in an internal investigation, a distinction must be made as to whether
the employee is acting purely as an informant or whether there are conflicting interests between the
company and the employee involved. If the employee is acting purely as an informant, the employee has,
in principle, no right to be accompanied by their own legal representative.[1]

However, if there are conflicting interests between the company and the employee involved, when the
employee is accused of any misconduct, the employee must be able to be accompanied by their own legal
representative. For example, if the employee's conduct might potentially constitute a criminal offence, the
involvement of a legal representative must be permitted.[2] Failure to allow an accused person to be
accompanied by a legal representative during an internal investigation, even though the facts in question
are relevant to criminal law, raises the question of the admissibility of statements made in a subsequent
criminal proceeding. The principles of the Swiss Criminal Procedure Code cannot be undermined by
alternatively collecting evidence in civil proceedings and thus circumventing the stricter rules applicable in
criminal proceedings.[3]

In general, it is advisable to allow the involvement of a legal representative to increase the willingness of
the employee involved to cooperate.

 

[1] Claudia Götz Staehelin, Unternehmensinterne Untersuchungen, 2019, p. 37.

[2] Simona Wantz/Sara Licci, Arbeitsvertragliche Rechte und Pflichten bei internen Untersuchungen, in:
Jusletter 18 February 2019, N 59.

[3] Roger Rudolph, Interne Untersuchungen: Spannungsfelder aus arbeitsrechtlicher Sicht, SJZ 114/2018, p.
392; Niklaus Ruckstuhl, BSK-StPO, Art. 158 StPO N 36.
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Employees generally have no automatic right to counsel in connection with an internal investigation, unless
contractually provided for under the terms of an employment agreement. Nonetheless, employees may
choose to retain counsel, particularly if they face liability.
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The actions of the employer may carry through to a subsequent state proceeding. First and foremost, any
prohibitions on the use of evidence must be considered. Whereas in civil proceedings the interest in
establishing the truth must merely prevail for exploitation (article 152 paragraph 2, Swiss Civil Procedure
Code), in criminal proceedings, depending on the nature of the unlawful act, there is a risk that the
evidence may not be used (see question 27 and article 140 et seq, Swiss Civil Procedure Code).
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Employers have obligations to conduct a thorough and unbiased internal investigation and take prompt
remedial action to prevent further workplace violations. As such, absent a criminal or regulatory
investigation where the investigators ask the employer to pause an internal investigation, employers
should be prepared to continue their internal investigation in parallel with the criminal or regulatory
investigation while cooperating with police or regulatory investigators.

The police and the regulator can often compel the employer to share certain information gathered from its
internal investigation. In some cases, the employer should analyse whether the non-disclosure of
information evidencing criminal conduct within the company itself constitutes an independent crime or
whether an applicable statute or regulation imposes an independent duty to disclose. Alternatively, the
employer should consider whether, even absent an affirmative duty to disclose, disclosure of information
gathered during an internal investigation may still benefit the employer.
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