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Workplace investigations can originate from criminal investigations or proceedings. It may be that an
employer only becomes aware of a matter through the involvement of the police (An Garda Siochana) or
regulatory bodies.

If a criminal investigation is pending it can complicate a workplace investigation, but it will be specific to
the nature of the complaint. Likewise, where a regulatory investigation is in scope, an employee may argue
that any internal investigation should be put on hold, on the basis that it will harm any regulatory
investigation. Such matters will be dealt with on a case-by-case basis as it may be some time before any
regulation investigation commences, by which time the workplace investigation and any subsequent
process may have been concluded.

Employers will also have to consider their reporting obligations to An Garda Siochana. If the matter relates
to fraud, misuse of public money, bribery, corruption or money laundering, for example, reporting
obligations arise under section 19 of the Criminal Justice Act 2011. A failure to report information that an
employer knows or believes might be of material assistance in preventing the commission of an offence, or
assisting in the apprehension, prosecution or conviction of another person may be guilty of an offence.

Also, the Irish Central Bank's (Individual Accountability Framework) Act 2023 (the Act) was signed into law
on 9 March 2023 but has not yet been enacted. The framework provides scope for a senior executive
accountability regime, which will initially only apply to banks, insurers and certain MiFID firms. However, its
application may be extended soon. The Act forces employers to engage in disciplinary action against those
who may have breached specific "Conduct Standards".
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The actions of the employer may carry through to a subsequent state proceeding. First and foremost, any
prohibitions on the use of evidence must be considered. Whereas in civil proceedings the interest in
establishing the truth must merely prevail for exploitation (article 152 paragraph 2, Swiss Civil Procedure
Code), in criminal proceedings, depending on the nature of the unlawful act, there is a risk that the
evidence may not be used (see question 27 and article 140 et seq, Swiss Civil Procedure Code).
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Employers have obligations to conduct a thorough and unbiased internal investigation and take prompt
remedial action to prevent further workplace violations. As such, absent a criminal or regulatory
investigation where the investigators ask the employer to pause an internal investigation, employers
should be prepared to continue their internal investigation in parallel with the criminal or regulatory
investigation while cooperating with police or regulatory investigators.

The police and the regulator can often compel the employer to share certain information gathered from its
internal investigation. In some cases, the employer should analyse whether the non-disclosure of
information evidencing criminal conduct within the company itself constitutes an independent crime or
whether an applicable statute or regulation imposes an independent duty to disclose. Alternatively, the
employer should consider whether, even absent an affirmative duty to disclose, disclosure of information
gathered during an internal investigation may still benefit the employer.
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