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Regardless of a possible criminal investigation, the employer must run its internal workplace investigation
without unnecessary delay. A workplace investigation and a criminal investigation are two separate
processes and can be ongoing simultaneously, so the criminal process does not require the workplace
investigation to be stayed. Thus, parallel investigations are to be considered as two separate matters. The
police may only obtain evidence or material from the company or employer if strict requirements for
equipment searches are met after a request for investigation has been submitted to the police.
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The actions of the employer may carry through to a subsequent state proceeding. First and foremost, any
prohibitions on the use of evidence must be considered. Whereas in civil proceedings the interest in
establishing the truth must merely prevail for exploitation (article 152 paragraph 2, Swiss Civil Procedure
Code), in criminal proceedings, depending on the nature of the unlawful act, there is a risk that the
evidence may not be used (see question 27 and article 140 et seq, Swiss Civil Procedure Code).
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Employers have obligations to conduct a thorough and unbiased internal investigation and take prompt
remedial action to prevent further workplace violations. As such, absent a criminal or regulatory
investigation where the investigators ask the employer to pause an internal investigation, employers
should be prepared to continue their internal investigation in parallel with the criminal or regulatory
investigation while cooperating with police or regulatory investigators.

The police and the regulator can often compel the employer to share certain information gathered from its
internal investigation. In some cases, the employer should analyse whether the non-disclosure of
information evidencing criminal conduct within the company itself constitutes an independent crime or
whether an applicable statute or regulation imposes an independent duty to disclose. Alternatively, the
employer should consider whether, even absent an affirmative duty to disclose, disclosure of information
gathered during an internal investigation may still benefit the employer.
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