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14. When does privilege attach to investigation
materials?

Spain
Author: Sergio Ponce , Daniel Cerrutti

As explained above, investigation materials are not protected by privilege per se. To protect the
confidentially of these materials, it is advisable to enter into NDAs with the employees involved in the
investigation.
Last updated on 15/09/2022

Switzerland
Author: Laura Widmer , Sandra Schaffner

As outlined above, all employees generally have the right to know whether and what personal data is being
or has been processed about them (article 8 paragraph 1, Swiss Federal Act on Data Protection; article
328b, Swiss Code of Obligations).

The employer may refuse, restrict or postpone the disclosure or inspection of internal investigation
documents if a legal statute so provides, if such action is necessary because of overriding third-party
interests (article 9 paragraph 1, Swiss Federal Act on Data Protection) or if the request for information is
manifestly unfounded or malicious. Furthermore, a restriction is possible if overriding the self-interests of
the responsible company requires such a measure and it also does not disclose the personal data to third
parties. The employer or responsible party must justify its decision (article 9 paragraph 5, Swiss Federal Act
on Data Protection).[1]

The scope of the disclosure of information must, therefore, be determined by carefully weighing the
interests of all parties involved in the internal investigation.

 

[1] Claudia M. Fritsche, Interne Untersuchungen in der Schweiz, Ein Handbuch für Unternehmen mit

at Uría Menéndez

at Bär & Karrer

https://www.internationalemploymentlawyer.com/profiles/phil-linnard
https://www.internationalemploymentlawyer.com/profiles/clare-fletcher
https://www.internationalemploymentlawyer.com/profiles/sergio-ponce
https://www.internationalemploymentlawyer.com/profiles/daniel-cerrutti
https://www.internationalemploymentlawyer.com/profiles/laura-widmer
https://www.internationalemploymentlawyer.com/profiles/sandra-schaffner


besonderem Fokus auf Finanzinstitute, p. 284 et seq.
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26. How long should the outcome of the investigation
remain on the employee’s record?

Spain
Author: Sergio Ponce , Daniel Cerrutti

The outcome of the investigation will contain personal data of the affected employee. For this reason, this
information should only be kept for as long as a legal obligation or liability in connection with the
information could arise for the company. Since the general statute of limitations for employment liability is
one year, this is a good guideline.
In addition to the above, two specific rules apply:

once the information becomes irrelevant for the purpose for which it was obtained and processed, the
information should no longer be stored on the employee’s record or elsewhere; and
the employees’ information (including those of the reporter and the affected employees) should only
be stored in whistleblower systems during the time that is necessary to decide on whether the facts
need to be investigated or not and, in any case, for a maximum period of three months.
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Switzerland
Author: Laura Widmer , Sandra Schaffner

From an employment law point of view, there is no statute of limitations on the employee's violations.
Based on the specific circumstances (eg, damage incurred, type of violation, basis of trust or the position of
the employee), a decision must be made as to the extent to which the outcome should remain on the
record.

From a data protection point of view, only data that is in the interest of the employee (eg, to issue a
reference letter) may be retained during the employment relationship. In principle, stored data must be
deleted after the termination of the employment relationship. Longer retention may be justified if rights are
still to be safeguarded or obligations are to be fulfilled in the future (eg, data needed regarding foreseeable
legal proceedings, data required to issue a reference letter or data in relation to a non-competition
clause).[1]

 

[1] Wolfgang Portmann/Isabelle Wildhaber, Schweizerisches Arbeitsrecht, 4. Edition, Zurich/St. Gallen 2020,
N 473.
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