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14. When does privilege attach to investigation
materials?

Spain
Author: Sergio Ponce , Daniel Cerrutti

As explained above, investigation materials are not protected by privilege per se. To protect the
confidentially of these materials, it is advisable to enter into NDAs with the employees involved in the
investigation.
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Author: Laura Widmer , Sandra Schaffner

As outlined above, all employees generally have the right to know whether and what personal data is being
or has been processed about them (article 8 paragraph 1, Swiss Federal Act on Data Protection; article
328b, Swiss Code of Obligations).

The employer may refuse, restrict or postpone the disclosure or inspection of internal investigation
documents if a legal statute so provides, if such action is necessary because of overriding third-party
interests (article 9 paragraph 1, Swiss Federal Act on Data Protection) or if the request for information is
manifestly unfounded or malicious. Furthermore, a restriction is possible if overriding the self-interests of
the responsible company requires such a measure and it also does not disclose the personal data to third
parties. The employer or responsible party must justify its decision (article 9 paragraph 5, Swiss Federal Act
on Data Protection).[1]

The scope of the disclosure of information must, therefore, be determined by carefully weighing the
interests of all parties involved in the internal investigation.

 

[1] Claudia M. Fritsche, Interne Untersuchungen in der Schweiz, Ein Handbuch für Unternehmen mit
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besonderem Fokus auf Finanzinstitute, p. 284 et seq.
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17. What other support can employees involved in the
investigation be given?

Spain
Author: Sergio Ponce , Daniel Cerrutti

For the reasons outlined in question 15, companies sometimes choose to voluntarily provide support to
employees involved in the investigation (to ensure that evidence was lawfully obtained during the
interview and is valid).
For investigated employees, one available support mechanism is for the company to cover the legal fees of
an external counsel during the investigation or to offer to involve employee representatives. Reassurance
may be provided to witnesses by guaranteeing, in writing, that their involvement in the investigation will be
kept confidential and will not result in a detriment.
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Switzerland
Author: Laura Widmer , Sandra Schaffner

The employer does not generally need to provide specific support for employees that are subject to an
internal investigation. The employer may, however, allow concerned employees to be accompanied by a
trusted third party such as family members or friends.[1] These third parties will need to sign separate non-
disclosure agreements before being involved in the internal investigation.

In addition, a company may appoint a so-called lawyer of confidence who has been approved by the
employer and is thus subject to professional secrecy. This lawyer will not be involved in the internal
investigation but may look after the concerned employees and give them confidential advice as well as
inform them about their rights and obligations arising from the employment relationship.[2]

 

[1] Roger Rudolph, Interne Untersuchungen: Spannungsfelder aus arbeitsrechtlicher Sicht, SJZ 114/2018, p.
390.

[2] David Rosenthal et al., Praxishandbuch für interne Untersuchungen und eDiscovery, Release 1.01,
Zürich/Bern, 2021, p. 133.
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