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09. What additional considerations apply when the
investigation involves whistleblowing?
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Directive (EU) 2019/1937 of the European Parliament and of the Council, of 23 October 2019, on the
protection of persons who report breaches of Union law, has been implemented in Spain through Law
2/2023 (Ley 2/2023, de 20 de febrero, reguladora de la protecciéon de las personas que informen sobre
infracciones normativas y de lucha contra la corrupcién). This law limits the capacity of companies to
retaliate or to take any action against employees who report workplace violations or breaches of the law.
Any action taken against an employee in such a position would be considered null and void if challenged in
court.

Spanish law allows anonymous reports to protect whistleblowers from retaliation.

Last updated on 06/11/2023

€ Switzerland

Author: Laura Widmer, Sandra Schaffner
at Bar & Karrer

If an employee complains to his or her superiors about grievances or misconduct in the workplace and is
subsequently dismissed, this may constitute an unlawful termination (article 336, Swiss Code of
Obligations). However, the prerequisite for this is that the employee behaves in good faith, which is not the
case if he or she is (partly) responsible for the grievance.
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24. What next steps are available to the employer?
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After the conclusion of the enquiry, a company may choose to:
e close the investigation without taking any additional action; or

e adopt disciplinary measures against the employee.

These could range from a verbal or written warning to the suspension of work and pay for a set period.
Disciplinary dismissals are also possible, but they are reserved for very serious offences.

Note that any disciplinary measure will have to follow the procedures that might be established in the
applicable collective bargaining agreement, such as informing employee representatives or following a
grievance procedure before adopting the measure.
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If the investigation uncovers misconduct, the question arises as to what steps should be taken. Of course,
the severity of the misconduct and the damage caused play a significant role. Furthermore, it must be
noted that the cooperation of the employee concerned may be of decisive importance for the outcome of
the investigation. The possibilities are numerous, ranging, for example, from preventive measures to
criminal complaints.[1]

If individual disciplinary actions are necessary, these may range from warnings to ordinary or immediate
termination of employment.

[1] David Rosenthal et al., Praxishandbuch fur interne Untersuchungen und eDiscovery, Release 1.01,
ZUrich/Bern 2021, p. 180 et seq.
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