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06. Can co-workers be compelled to act as witnesses?
What legal protections do employees have when
acting as witnesses in an investigation?

Singapore
Author: Jonathan Yuen , Doreen Chia , Tan Ting Ting

Singapore law does not impose any statutory or legal obligation on an employee to act as a witness in the
investigation. Accordingly, an employer does not have the power to compel its employees to act as
witnesses in an investigation.

Notwithstanding this, an employer may require an employee to assist in investigations pursuant to specific
contractual obligations in the employee’s terms of employment (as may be contained in the employment
contract, employee handbook or the employer’s internal policies and procedures in dealing with the
investigations, etc). Further, a request for an employee to provide evidence of an event that he or she
knows of may reasonably be deemed to be a lawful and reasonable directive from an employer.

Consequently, an employee’s refusal to act as a witness may amount to an act of insubordination that may
attract disciplinary action by the employer.

Employers requiring employees to act as witnesses in an investigation must ensure that they comply with
the expectations and norms set out by the Tripartite Guidelines on Fair Employment Practices and the
TAFEP Grievance Handling Handbook.
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Spain
Author: Sergio Ponce , Daniel Cerrutti

A company cannot force an employee to actively take part in a workplace investigation or to act as a
witness. However, if a co-worker’s decision not to collaborate could be construed as an attempt to conceal
evidence of wrongdoing, the company could then enforce disciplinary measures for this reason.
In our experience, employees tend to collaborate during workplace investigations and no retaliatory action
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can be taken against them for this reason. For example, if an employee provided evidence against his or
her direct manager, the manager could not reprimand the employee or take any action that could be
construed as such.

Last updated on 15/09/2022

Switzerland
Author: Laura Widmer , Sandra Schaffner

Due to the employee's duty of loyalty towards the employer and the employer's right to give instructions to
its employees, employees generally must take part in an ongoing investigation and comply with any
summons for questioning if the employer demands this (article 321d, Swiss Code of Obligations). If the
employees refuse to participate, they generally are in breach of their statutory duties, which may lead to
measures such as a termination of employment.

The question of whether employees may refuse to testify if they would have to incriminate themselves is
disputed in legal doctrine.[1] However, according to legal doctrine, a right to refuse to testify exists if
criminal conduct regarding the questioned employee or a relative (article 168 et seq, Swiss Criminal
Procedure Code) is involved, and it cannot be ruled out that the investigation documentation may later end
up with the prosecuting authorities (ie, where employees have a right to refuse to testify in criminal
proceedings, they cannot be forced to incriminate themselves by answering questions in an internal
investigation).[2]

 

[1] Nicolas Facincani/Reto Sutter, Interne Untersuchungen: Rechte und Pflichten von Arbeitgebern und
Angestellten, published on hrtoday.ch, last visited on 17 June 2022.

[2] Same opinion: Nicolas Facincani/Reto Sutter, Interne Untersuchungen: Rechte und Pflichten von
Arbeitgebern und Angestellten, published on hrtoday.ch, last visited on 17 June 2022.
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14. When does privilege attach to investigation
materials?

Singapore
Author: Jonathan Yuen , Doreen Chia , Tan Ting Ting

Litigation privilege may attach to investigation materials if there was a reasonable prospect of litigation at
the time of the creation of the materials, and the materials were created for the dominant purpose of a
pending or contemplated litigation.

Legal advice privilege may attach to investigation materials if the materials were created to seek or obtain
legal advice; or if the materials contain legal advice that is so embedded or has become such an integral
part of the materials that the legal advice cannot be redacted from them. If the legal advice is separable
from the materials, then only the parts of the materials containing legal advice will be protected by
privilege.
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Spain
Author: Sergio Ponce , Daniel Cerrutti

As explained above, investigation materials are not protected by privilege per se. To protect the
confidentially of these materials, it is advisable to enter into NDAs with the employees involved in the
investigation.
Last updated on 15/09/2022

Switzerland
Author: Laura Widmer , Sandra Schaffner

As outlined above, all employees generally have the right to know whether and what personal data is being
or has been processed about them (article 8 paragraph 1, Swiss Federal Act on Data Protection; article
328b, Swiss Code of Obligations).

The employer may refuse, restrict or postpone the disclosure or inspection of internal investigation
documents if a legal statute so provides, if such action is necessary because of overriding third-party
interests (article 9 paragraph 1, Swiss Federal Act on Data Protection) or if the request for information is
manifestly unfounded or malicious. Furthermore, a restriction is possible if overriding the self-interests of
the responsible company requires such a measure and it also does not disclose the personal data to third
parties. The employer or responsible party must justify its decision (article 9 paragraph 5, Swiss Federal Act
on Data Protection).[1]

The scope of the disclosure of information must, therefore, be determined by carefully weighing the
interests of all parties involved in the internal investigation.

 

[1] Claudia M. Fritsche, Interne Untersuchungen in der Schweiz, Ein Handbuch für Unternehmen mit
besonderem Fokus auf Finanzinstitute, p. 284 et seq.
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