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01. What legislation, guidance and/or policies govern
a workplace investigation?

Brazil
Author: Patricia Barboza , Maury Lobo

There is no specific law governing workplace investigations in Brazil, but Law 14.457/2022 states that
companies must have rules that relate to sexual and other forms of harassment in their internal policies,
address the rules for receiving and processing accusations, assess the facts, and discipline any individuals
directly and indirectly involved in acts of sexual harassment or violence.

If the investigation has any connection with anticorruption matters, the investigation procedure must
comply with Law 12846/2013 (Brazilian Anticorruption Act) and Decree 8420/2015.

As a result, Brazilian employers usually follow the rules determined by internal corporate policies, which
often result from international regulations and principles that differ from the Brazilian ones, which
inadvertently expose the Brazilian subsidiary to liability. The answers below will highlight common
examples of this, when appropriate.
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Switzerland
Author: Laura Widmer , Sandra Schaffner

There is no specific legal regulation for internal investigations in Switzerland. The legal framework is
derived from general rules such as the employer's duty of care, the employee's duty of loyalty and the
employee's data protection rights. Depending on the context of the investigation, additional legal
provisions may apply; for instance, additional provisions of the Swiss Federal Act on Data Protection or the
Swiss Criminal Code.
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15. Does the employee under investigation have a
right to be accompanied or have legal representation
during the investigation?

Brazil
Author: Patricia Barboza , Maury Lobo

Legally, a minor or someone with limited mental capacity must be represented by his or her parents or
legal guardian in a meeting at work. Besides that, employers are not legally required to allow any external
person to accompany employees during investigations, since these are internal proceedings and, generally,
employee participation should be voluntary and not subject to retaliation, including if the employee refuses
to participate.
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Switzerland
Author: Laura Widmer , Sandra Schaffner

In the case of an employee involved in an internal investigation, a distinction must be made as to whether
the employee is acting purely as an informant or whether there are conflicting interests between the
company and the employee involved. If the employee is acting purely as an informant, the employee has,
in principle, no right to be accompanied by their own legal representative.[1]

However, if there are conflicting interests between the company and the employee involved, when the
employee is accused of any misconduct, the employee must be able to be accompanied by their own legal
representative. For example, if the employee's conduct might potentially constitute a criminal offence, the
involvement of a legal representative must be permitted.[2] Failure to allow an accused person to be
accompanied by a legal representative during an internal investigation, even though the facts in question
are relevant to criminal law, raises the question of the admissibility of statements made in a subsequent
criminal proceeding. The principles of the Swiss Criminal Procedure Code cannot be undermined by
alternatively collecting evidence in civil proceedings and thus circumventing the stricter rules applicable in
criminal proceedings.[3]

In general, it is advisable to allow the involvement of a legal representative to increase the willingness of
the employee involved to cooperate.

 

[1] Claudia Götz Staehelin, Unternehmensinterne Untersuchungen, 2019, p. 37.

[2] Simona Wantz/Sara Licci, Arbeitsvertragliche Rechte und Pflichten bei internen Untersuchungen, in:
Jusletter 18 February 2019, N 59.

[3] Roger Rudolph, Interne Untersuchungen: Spannungsfelder aus arbeitsrechtlicher Sicht, SJZ 114/2018, p.
392; Niklaus Ruckstuhl, BSK-StPO, Art. 158 StPO N 36.
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